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MARKET AND ECONOMIC DEVELOPMENTS

FINANCIAL AND ECONOMIC SECTOR OVERVIEW

Although the electronic communications sector weathered the economic downturn in 2009,
the maturing nature of traditional markets such as fixed and mobile voice presents significant
challenges to growth. The sector is facing its biggest transformation since liberalisation with
the transition to an all-IP environment both in fixed and mobile networks. Voice
communications are increasingly being replaced by internet-based calls or being included in
broadband bundles. The sector's organic growth based on new subscriptions is slowing down
for legacy mobile and broadband markets. At the same time, increases in data traffic are not
yet compensating for declining prices and voice traffic.

The economic climate in 2008 and 2009 led to weakened user spending (corporate spending
in particular) yielding close-to-zero revenue growth while access to credit was restrained
temporarily. Large cost cutting plans (in particular in terms of capital expenditure (CAPEX)),
combined with business models based on flat rates, have however ensured continued
profitability throughout the crisis.

While achieving significant growth is challenging, there are some good prospects for a return
to positive growth rates in 2010/2011 driven by the recovery of GDP and increased consumer
spending. Furthermore, continued cost-cutting strategies are expected to fuel profitability and
provide scope for increased investment in network upgrades and next-generation access.

Revenues

Revenues for the EU electronic communications sector were €351 billion in 2008 in the EU,
which account for about half of the ICT sector overall. Seven of the ten largest telecoms
operators in the world are European. 43% of the sector revenues are driven by fixed voice
telephony and broadband (both business and private users), 47% are provided by mobile
communications (voice and data), with the remaining 10% from Pay TV.

It is estimated that the growth rate for revenues in the electronic communications sector (both
wholesale and retail markets) in 2009, was close to zero’ (Table 1). As European markets
mature, revenue growth is stronger for those operators which are active in markets outside the
EU’.

Data from national regulatory authorities

EITO European Information Technology Observatory 2009

This includes the US, China, India, South Africa and Latin American countries. Despite the strong
impact of the economic slowdown, in the US for example telecom revenue growth is estimated to reach
a positive rate in 2009, albeit below 1%, driven by growth in mobile markets. The US in 2009 started
off from a lower penetration rate than the EU (89% in June 2009 in the US compared to 121% in
October 2009 in the EU). However, it is the more dynamic development of mobile data services, led in
particular by the earlier arrival of a particular brand of smartphones, that has made a difference with
Europe in 20009.
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Tablel

Share in telecom
Growth rate service revenues
Fixed voice telephony and Internet access and
services -2.5% 36%
fixed voice telephony -6.3% 24%
internet access and
services 5.6% 12%
Mobile voice telephony and mobile data services 0.6% 47%
mobile voice telephony -1.8% 36%
mobile data
services 9.3% 11%
Business data services 0.6% 7%
Pay TV 11.7% 10%
Total Telecom Services  (Carrier Services) 0% 100%

Source: EITO (2009)

The mobile sector is experiencing close-to-zero growth. Unlike for the fixed sector where flat-
rate offers are common, mobile services are more elastic and leave room for higher
fluctuations in volume, especially for voice communications. The share of revenues accounted
for by mobile voice is declining while SMS revenues are not growing to any significant
extent. Mobile broadband services are growing fast, although these still account for a
relatively small part of the overall mobile revenues. Nonetheless, with the rise of smartphones
and dongles mobile broadband services are expected to play a positive role in terms of future
revenue growth.

The fixed sector has performed slightly better than the mobile segment over the course of the
crisis, largely as a consequence of positive growth in broadband services. However, fixed
voice telephony revenues continue their decline.

| nvestment

Investment by the EU electronic communication sector accounted for €47 billion in 2008°,
which represents a drop of 1.5% on 2007. Investment in the fixed market accounted for 70%
of the total (incumbents are responsible for 70% of that figure) while the mobile sector was
responsible for the remaining 30%.

4 NRA data excluding the Netherlands
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To offset the slow revenue growth in 2009, incumbent operators focused on cost cutting
strategies using two main approaches: restructuring activities (OPEX) and cutting investment
(CAPEX). Furthermore, operators are seeking agreements to share infrastructure and
spectrum with competitors.

Investment is declining at a faster pace than revenues. The intensity of investment as
measured by the CAPEX/revenues ratio is declining but is estimated to remain around 11%’
(from a level of 14% in 2008 and 15% in 2007). With the exception of Denmark and
Luxembourg, the ratio CAPEX/revenues is higher in the newer Member States (Figure 1).
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Despite the fact that most investment in the EU is in fixed networks, only a very small
proportion of that is currently in new fibre-based access technologies. Alternative operators
are increasing their investment in unbundled wholesale products while incumbents are mostly
targeting upgrading of legacy infrastructure. Cable operators are currently upgrading their
fibre networks. In the mobile sector, investment is currently focused on increasing HSDPA
coverage. LTE had its first commercial launch in 2009 in Sweden. However, in a majority of
Member States the commercial launch of LTE has been delayed until 2010-2011, with
extensive deployment expected in 2013-2014°.

Access to finance in capital markets returned, in the second half of 2009, to its pre-crisis
levels. In the 3rd Quarter of 2009, the EU bond issue was above 2007 levels’. Most telecom
operators are well rated by rating agencies. In 2009, the telecoms sector Dow Jones SXKP

Data from 2009 comes from the European operations revenues of the 27 top telecom operators between
January and September 2009

JP Morgan, Telecom Services, 22 September 2009

Société Générale, presentation at DigiWorld 2009
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index performed better than the index stoxx 50°. This performance was mainly driven by
dividend strategies and a conservative approach to investment.

CHALLENGESFOR FIXED AND MOBILE MARKETS

The complementary nature of fixed and mobile operations has led to significant consolidation
of these two activities by the main telecoms groups. Nevertheless these two markets have
different characteristics and structures and face different challenges.

The fixed sector shows strong national characteristics. This national dimension is most likely
the result of governments' strategic considerations regarding nation-wide networks (which
started with fixed telephony and carried over to broadband markets) as well as of a
fragmented regulatory environment. The fixed sector is currently facing migration to fibre-
based access technologies, which is a costly process, in particular because of significant civil
engineering costs. Deployment of fibre is taking place mainly in densely populated high-rise
areas and in large cities, whilst the business models for deployment in other areas are
currently uncertain.

Uncertainty around future activities in this segment does not make the business case for
mergers and acquisitions particularly attractive. There could be room however for small scale
consolidation activities. For example, in 2009, some medium-sized alternative operators
acquired smaller players. Network sharing and other collaborative agreements are likely to
emerge as a response to the high investment costs envisaged in the sector.

There is a much greater European dimension in the mobile sector, at least in terms of
ownership. Almost 80% of EU citizens subscribe to one of the four main mobile groups’ (460
million subscribers) leaving little room for further consolidation. However, there could be
further scope to achieve cost reductions through integration and sharing agreements leading to
further possible acquisitions of medium and small sized operators by the larger players.

The four main groups are present in the majority of Member States (in the form of subsidiary,
joint venture or commercial agreement) and they own the first and/or second largest mobile
operator in almost all EU Member States (except in Denmark, Latvia and Finland). Most of
the main mobile operators are subsidiaries of fixed incumbents. The only large European
group which is not the subsidiary of a fixed incumbent has now entered the fixed market to
complement its activities (in order to be able to supply convergent offers, e.g. quadruple-
play). While half of European operators are not part of these groups, these represent only 20%
of the European market'®.

While mobile operators' strategies (e.g. in terms of negotiations with suppliers or investment
decisions) are European, mobile services are produced and marketed at the national level. The
approach to auctioning of spectrum licences has led to a national focus which has not yet
translated into pan European services.

A representation of well-established companies having stable earnings and no extensive liabilities in the
Eurozone.

For a complete list of the operators taken into account see Annex 2.

The top 10 mobile operators concentrate 90% of the market.
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A lot of the innovation in electronic communications currently comes from internet
companies, which are outside the traditional boundaries of the sector. These are mainly
Internet platforms offering a wide range of web services in the wake of the cloud computing
transformation. Some are also investing in backbone networks to facilitate the throughput of
traffic. The frontiers between the different actors in the value chain are therefore blurring. The
new battle in the technology world is taking place in mobile broadband services through
smartphones and mobile operating systems.

MoBILE COMMUNICATIONS

Mobile communications have been driving half of the sector's revenues in recent years.
However, the mobile sector is now at a crossroads, with the advent of mobile broadband
services and the ongoing challenge to traditional revenues. While declining, voice revenues
still represent 81% of the overall mobile sector revenues in 2008 compared with 86% in 2007.
SMS revenues are stabilising at around 12% of the total whereas mobile internet revenues
have doubled between 2007 and 2008. However, mobile internet still drives only 4% of the
total revenue with significant divergence across Member States.

The rapid increase in the take-up of mobile broadband is expected to put more pressure on
network capacity (since it uses relatively more capacity than voice). However, this increased
traffic may only produce correspondingly limited revenue growth given that retail offerings
are increasingly based on flat rates. As traditional markets mature, and as regulation creates
the conditions for increased competition (faster portability and lower prices thanks to lower
termination rates), exploiting the potential profitability of mobile broadband is one of the
main challenges ahead for the sector. The transition from voice telephony to all-IP broadband
mobile networks will also represent a major challenge both for operators and regulators.

M obile Broadband

The mobile broadband market is emerging rapidly. The average EU penetration rate of
dedicated mobile broadband cards is 5.2% of population and is growing fast (more than 86%
between January 2010 and January 2010, Figure 2), responding to demand for ubiquitous
internet access. In six Member States (Finland, Portugal, Austria, Sweden, Ireland and
Denmark) the penetration rate exceeds 10%. While in the short term mobile broadband may
be substituting for sales of fixed broadband lines in certain cases'', in the long term it is
expected to complement the supply of fibre-based next-generation access.

& See C(2009)10006 (case AT/2009/0970)
http://circa.europa.eu/Public/irc/infso/ecctf/library?1=/sterreich/registeredsnotifications/at20090970/at-2009-
0970_acte-withdr/ EN 1.0 &a=d
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Figure 2

Mobile broadband penetration rate - dedicated data service
cards/modems/keys, January 2010
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Mobile data services, however, do not yet constitute a significant source of revenues'?. The
introduction of flat rates and bundles has been one of the main drivers of the development of
mobile broadband, but this pricing approach often leads to reduced average revenue streams
per user. In the future, the development of mobile VoIP solutions may also impact on the
structure of business models. While the recent economic crisis has contributed to negative
growth in mobile capital expenditure (-2.4% in 2008"), the rise in data traffic will require
upgrades to increase network capacity and hence further investment. Operators are looking to
new business arrangements such as network sharing or spectrum re-farming. New value-
added services such as mobile payments are also expected to create new sources of revenues.

Mobile internet access has been driven by the take up of new smartphones and applications'*
which determine the way users access the web on the move. Internet companies are
innovating in the end-user market. Frontiers between the different parts of the value chain are
blurring bringing new actors to the market. Competition for the provision of internet and web-
based services, which are financed through downloads and advertisement, is taking place over
mobile platforms, smartphones and mobile operating systems.

According to Markendhal, Mélleryd, Mékitalo and Werding (2009), in " Business Innovation Strategies
to reduce the revenue gap for wireless broadband services" in Communications&Strategies, n°75 — 3rd
Quarter 2009, in comparison with voice, mobile broadband subscribers are using on average 130 times
more traffic while paying only 1% of the price per MB.

1 Source: NRAs

Morgan Stanley: Mobile Internet Report. December 15, 2009.
http://www.morganstanley.com/institutional/techresearch/pdfs/mobile_internet report.pdf
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Traditional marketsare maturing

Mobile voice penetration in the EU reached 121.9% and, as expected, its growth rate in 2009
has begun to stabilise (+2.5%) (Figure 3). An average penetration rate above 100% indicates
the use of multiple SIM cards per person (for example for business and private purposes).

Figure3
Mobile subscribers penetration in EU
(based on mobile active subscribers)
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Penetration rates increased significantly from 2008 levels in Portugal, Romania and Finland.
Following a review by operators of their subscriber databases, mobile penetration rates have
been lowered in Italy and Estonia. As for last year, France has the lowest penetration rate in
Europe. This is due to some extent to the policy of limited promotion of prepaid offers used
by French operators (Figure 4).
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Figure4

Mobile subscribers and penetration rate, October 2009
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Although the ratio of prepaid to postpaid subscribers is diverse across Europe, the number of
prepaid subscribers continues to decline to the benefit of postpaid: from 58.2% in 2008 to
55.3% in 2009 (Figure 5). Italy and Malta have the highest proportion of prepaid users due to
their operators' business strategies.

Figure5

Mobile subscribers: prepaid and monthly paid (October 2009)
EU average: prepaid: 55.3% - monthly paid: 44.7%
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The spending of the average European SIM card owner continues to decline. Mobile ARPU
(average revenue per user, calculated as total mobile revenues divided by the total number of
users) has decreased in Europe from €369 per user in 2007 to €323 per user in 2008.

Prices also continue to fall (Figure 6). The price per minute for mobile communications has
declined from €0.14 in 2007 to €0.13 in 2008"°. The most significant declines took place in
Finland and Latvia. Strengthened competition, (explained also by more effective regulation of
termination rates), the introduction of flat-rate offers as well as lower roaming charges were
the main factors leading to the decreases. In general, the wide differences between the
countries with the cheapest and the most expensive prices are a demonstration of the lack of
internal market and divergent market characteristics across the Member States.

Figure 6
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Since 2004, mobile telephony prices, as measured by the OECD baskets methodology'®, have
decreased for all consumer patterns (Figure 7)."” While prices in the low'® and medium'’

The increases in Estonia and Slovenia are minimal and due to rounding.

OECD methodology is based on baskets defining average consumptions for different services. The
definition of the OECD baskets include the criteria to cover at least 50% of the market share of each
country, based on available subscriber numbers. This will normally include the two largest operators in
each country. All relevant packages from each operator are considered, but the final results presented
here only show the cheapest package for each basket. In order to built the baskets, Teligen has collected
tariff data from primary sources, i.e. directly from the telecoms operators, their websites and pricelists.
Data was validated by the NRAs so as to reinforce the reliability of the information. For more
information see Annex.

For the purposes of the graphs, baskets using 20002 OECD methodology have been used.

Defined as 25 outgoing calls (37 minutes) per month + 30 SMS messages - 42% of calls are to fixed
line phones, 58% to mobile phones

Defined as 75 outgoing calls (148 minutes) per month + 35 SMS messages - 36% of calls are to fixed
line phones, 64% to mobile phones
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usage basket have fallen by around 38%, those in the high® usage basket have decreased by

nearly 44% since 2004.
Figure 7a
Simple average across all mobile operators covered
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Figurerc

Simple average across all mobile operators covered
Hiah usaae basket. 2002 version
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Mobiletrafficisincreasing

While prices fall and number of subscribers grows only marginally, the volume of mobile
voice telephony traffic (in terms of minutes) at the expense of fixed voice telephony (which
remains stable in volume). Mobile voice telephony represents today 47% of the traffic in
minutes while fixed voice telephony represents 53%. If the current trend continues, mobile
voice telephony will already be greater than fixed voice telephony in 2009/2010.

The volume of mobile voice traffic increased in 2008 by 13% while the retail price per minute
decreased in a similar proportion. Voice traffic will soon give way to data traffic (Figure 8)
with important consequences for network capacities.

Figure8
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The European dimension of the mobile servicesindustry

While prices for services and equipment may differ, the patterns of competition in mobile
markets are not as diverse across the EU Member States as they are in fixed markets (where
different technology-mixes play an important role). Mobile markets in the EU Member States
usually count three to four network operators. At a national level, the market share of the
leading operator is generally below 40%”' and the main competitor average market share is
around 30%. The leading operator and/or the main competitor are usually owned by one of
the four main mobile groups which have pan European strategies in terms of marketing and of
bargaining with suppliers. In terms of services, however, markets remain national.

The mobile sector is quite concentrated. Almost 80% of Europeans subscribe to one of the
four main mobile groups in Europe (460 million subscribers)”, which are present in the
majority of the Member States. These companies, except for one, are subsidiaries of the main
incumbents in the fixed market.

The market shares of the leading operator and the main competitor continue to decrease albeit
only slightly in the EU Member States due to the appearance of Mobile Virtual Network
Operators (MVNOs) targeting specific segments of the market (Figure 9).

Figure9
EU average mobile operators' market share
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The EU average market share of the leading operator continues to follow a downward trend
but has dropped by only 2.1 percentage points since 2004. For the first time, in 2009, the

In some cases this is much lower e.g. in the UK around 21%

2 Including subsidiaries and network agreements.
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market share of the main competitor is below that of the remaining operators combined. The
leading operator has the lowest market share in the UK (21%) and Poland (33%).

Theimpact of regulation: mobile termination rates and portability

Mobile Termination Rates

Mobile termination rates (MTRs) continued to fall in 2009 (fall of 18.4% compared to 14.8%
a year ago). While such decreases clearly have an impact at the retail level, other factors such
as the introduction of flat-rate offers also affect retail prices. Moreover, in 2008, while the
MTRs declined, the number of interconnected minutes went up by 5.2%.

Despite the decline, MTRs remain high when compared to fixed interconnection rates.
Regulation is effectively bringing down interconnection rates in the EU as a whole through
glide-path mechanisms. Further reductions are expected as the NRAs implement the
Commission Recommendation on terminations rates.

There remain major discrepancies remain between MTRs in different Member States (Figure
10). The rates are lowest in Cyprus (1.95 euro-cent) while Bulgaria still has the highest (12.14
euro-cent) (Figure 11).

Figure 10

EU average interconnection charges for call termination on mobile networks
(fixed to mobile interconnection rates)
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Figure 1l

Interconnection charges for call termination on mobile networks
(national average on the basis of subscribers)
EU average Oct. 2009: 6.70€-cents

€-cents per minute

[ October 2008 BN October 2009 — AVERAGE 2009

Divergences in mobile termination rates among Member States (Figure 12) have not
decreased over the last years.

Figure 12%

Divergence between EU-27 Member States Interconnection tariffs
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Mobile Portability

Number portability is now available in all Member States. The timing and the level of charges
are important factors affecting the porting of numbers. Significant reductions in time limits
were introduced or were planned. The average time taken for mobile number portability
(wholesale level) in the EU is 4.1 days, a considerable reduction from 8.5 days in 2008
(Figure 13).

Figure 13

Time taken in number of days for mobile number portability. October 2009 (European
average: 4.1 days)
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BROADBAND

In 2009 the EU broadband market continued to be the largest in the world, with some Member
States leading in terms of penetration rates. The EU fixed broadband penetration rate reached
24.8%** (Figure 14), an increase of 2 percentage points over the previous year despite a
significant slowdown in the growth rate. Most of the EU broadband lines are based on xDSL
technologies. Mobile broadband take-up is growing but the deployment of high-capacity
broadband is currently limited: While 83.4% of fixed broadband lines in the EU offer speeds
above 2 Mbps only 23.2% of them are above 10 Mbps. Retail prices declined, mostly as a
consequence of quality (speed) upgrades, and bundled offers are on the rise.

Since July 2003 the incumbents' market share in the fixed broadband market has been
following a downward trend which in 2010 stabilised at around 45%; however, in some
countries, the incumbents are regaining market share. Local loop unbundling (fully unbundled
lines and shared access) is the principal means by which new entrants can offer retail DSL
services (73.7% of new entrants' DSL lines, up from 69.2% in January 2009), mostly at the
expense of resale which has shrunk by 3 percentage points during the last year.

Growth in fixed broadband lines has been the lowest since 2003

Broadband markets in 2009 continued to be a positive source of revenue growth for the
electronic communications sector, although at lower rates than in previous years. In January

24 Penetration rate based on population as of 1st January 2010
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2010 there were 123.7 million fixed broadband lines, up 9.3% since January 2009, and the EU
average fixed broadband penetration rate® reached 24.8%, up 2percentage points over one
year. Nevertheless, with 10.2 million new fixed broadband lines, i.e. 28 199 net additions per
day, the growth rate was 24.5% lower than a year earlier and the lowest in the last five years
(Table 2).

Table 2

Period January 04 |January 05 |January 06 |January 07 |January 08 |January 09 |January 10
BB lines 23302070 | 39488334 | 59348726 | 80117975| 99812771 | 113 446 213| 123 738 940
BB

. 4.9% 8.2% 12.1% 16.3% 20.2% 22,8% 24.8%
penetration
New lines 28.752 44.225 54.412 56.902 53.958 37250 28 199
per day

Overall growth in fixed broadband penetration has been slowing down over the past 2 years
and only in five countries (Luxembourg, Hungary, Portugal, Slovakia and Sweden) was the
number of net additions in 2009 greater than in 2008. In a number of cases markets appear to
approach maturity which in some cases is combined to some extent with broadband fixed-
mobile substitution. This would appear to be the case for countries such as Denmark or
Finland, for instance.

Figure 14

Broadband penetration rate, January 2010
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The Netherlands on the other hand has the second highest penetration rate in the EU but still
experienced an increase in the number of lines of 1.5 percentage points, slightly below the EU
average. France and Germany, which together account for 35.9% of the EU broadband

Number of fixed broadband lines per 100 population
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market, also saw a close to 3 percentage point increase in fixed broadband subscribers. Hence
it appears that there is yet some margin for growth in the broadband market. Data on
household take up, a good proxy for the growth potential of broadband markets, suggest that
there are yet a high proportion of EU households that do not have a broadband connection. In
the Netherlands and Denmark around 25% of households do not have a connection, but on
average more than 50% of households are not yet connected to broadband (Figure 15).

Figure 15

% of households using a broadband connection

RO BG EL IT CY SK CZ PL PT LV HU LT IE ES EU27 SI EE AT DE MT FR BE LU UK FI SE NL DK

Source: Eurostat Community Survey on ICT usage by Households and Individuals (2009)

Growth in countries where broadband markets are far from being mature also shows a mixed
picture. Cyprus had the highest year-on-year increase in fixed broadband lines (4 percentage
points). Slovakia and Greece, which have penetration rates below average, have also
displayed higher growth rates and are thus catching-up with the EU average. However,
Austria, Spain, Romania, Lithuania, Italy, Poland, Bulgaria, Slovenia and Latvia only had
growth rates between 1 to 2 percentage points, failing to catch up and falling further behind
the EU average (Figure 16).
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Figure 16

Penetration rate and speed of progress, January 2010
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The impact of the economic slowdown in 2009 on the broadband market is mixed. EU GDP
declined by 4.2%° in 2009 compared with 2008 whereas fixed broadband lines grew by 9%
(January 2009-January 2010). While the fixed broadband market in some countries with
stronger than average GDP decline (Slovakia, Greece, Hungary, Czech Republic and
Germany) grew faster than in the EU, countries such as Belgium, Spain, Austria, Poland and
Italy lagged behind the average broadband growth despite lower than the EU average GDP
decline.

Despite these disparities, the broadband gap, i.e. the difference between the highest and the
lowest level of penetration, was 24.8 percentage points in January 2010, 1.6 percentage points
lower than in 2009 and continues to fall. Growth in mobile broadband has been significant in
a number of EU countries in 2009. Although the penetration of dedicated mobile broadband
cards was limited to 5.2% of EU population in January 2010, the mobile broadband market is
growing rapidly (the penetration rate was 2.8% in January 2009). In six Member States
(Finland, Portugal, Austria, Sweden, Ireland and Denmark) the penetration rate exceeds 10%.
The estimated number of dedicated mobile broadband cards (25.1 million) represents about
20% of all fixed broadband connections, up from 10% in 2008.

I nternational comparison

In 2009, the EU continued to be the largest broadband market in the world and some EU
Member States enjoy the highest penetration levels. In terms of ranking there have not been
any significant changes since 2008: The Netherlands and Denmark continue to be the best
performers, followed by Sweden, Finland and Luxembourg, which had penetration levels

% Source:EUROSTAT,
http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&plugin=1&language=en&pcode=tsieb020
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above 30% of the population, along with a group of four non-EU countries, Norway,
Switzerland, Korea and Iceland (Figure 17).

The EU was catching up with the US in broadband take-up. The gap in penetration rates
declined to 2.8 percentage points in July 2009%’, from 3.4 points in July 2008. The US
broadband market grew by 8.2% (compared with 10.6% in the EU) between July 2008 and
July 2009 to reach a penetration level of 26.7%. This may be partly explained by the greater
impact of the economic slowdown in the US, as well as the fact that the US market is more
mature than the European.

Figure 17

International broadband penetration rates, July 2009
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At the global level, growth in the broadband market was driven by strong increases in
developing markets. The total number of broadband subscriptions was estimated to be around
440 million®® at the end of July 2009, with a year-on-year growth rate of 16%. Among the
largest broadband markets, China, Russia, Mexico, India and Vietnam experienced the biggest
increases in broadband subscriptions, thereby reducing the proportion of EU lines in the
global total.

Growth rates in developing countries (India 62%, China 23%, Russia 39%, Brazil 23%,
Mexico 54%) outpaced the levels of developed countries, clearly from much lower levels of
penetration. Many EU operators have been very active in these growing markets.

Despite the good penetration rate levels, most of the EU broadband lines are based on xDSL
technologies and average speeds are usually lower than in other developed countries with high
broadband penetration rates. Lines based on fibre to the home (FTTH) solutions and fibre +
LAN only represent between 1.8 and 5% of all broadband lines, while this share is much

27
28

OECD data for January 2010 are not available
EC services based on different sources (Informa, Point Topic)
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higher in countries such as Japan (51.4%) or Korea (46%). In the US, FTTH lines represent
6% of all broadband lines. Although FTTH deployment has accelerated in 2009 (Figure 18)
differences are still very apparent. Price levels also reflect these differences. In October 2009
broadband standalone access at 100 Mbps was available at around 30 euros per month in
Japan and 20 euros in Korea. These prices are between 20 and 50% lower than prices for
similar products in those EU countries where these are available.

Figure 18
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The pattern of high-capacity broadband deployment is different in advanced markets
compared to emerging ones. In Japan, US, South Korea and Taiwan it appears that growth is
being largely driven by operators’ efforts to persuade DSL and cable subscribers to switch to
FTTx, whereas in the less developed markets such as Russia and China, large numbers of
first-time broadband customers have signed up to FTTx, often because it is the only
technology available to them. This pattern may enable currently less developed markets to
leapfrog the advanced broadband economies in the future.

Market developments - the emer gence of fibre and mobile broadband

DSL continues to dominate the EU broadband market, although its share of the market has
slightly decreased to 79% from the peak of 81% in January 2006 (Figure 19). In the period
between January 2009 and January 2010, 70% of the new lines were provided by means of
xDSL technologies, while 30% were connections using other types of technologies, featuring
a 3 percentage point increase in the number of access lines by other means compared to the
year before.

In the fixed broadband market, the largest relative growth was experienced by broadband
lines based on fibre to the home and fibre + LAN, which altogether increased by 26%,
admittedly from a lower base than DSL or cable modem lines, technologies that showed an
increased of around 8%.
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Figure 19

EU fixed broadband lines by technology
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Most operators have expanded the number of broadband products based on fibre. Of a sample
of 2,700 broadband products offered by the largest and most representative operators in the
EU Member States in October 2009, 26% of them are based on fibre technologieszg, 4
percentage points up on 2008 (Figure 20). Products based on cable modem also experienced a
significant increase. Availability of high-speed, fibre-based products is still limited to some
parts of major urban areas and new offerings are often used by operators to assess consumers'
interest in switching to upgraded broadband access.

Despite the above, the highest growth occurred in the mobile broadband market, where take
up increased by 115% (January 09-January 10). The number of new mobile broadband
products offered by mobile operators also doubled in 2009.

Figure 20
EU broadband offerings by technology
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Some countries show completely different patterns in their choice of broadband technologies,
especially Member States where the lack of legacy infrastructure has triggered investment in
other technologies. In Romania, Bulgaria and Lithuania and, to a lesser extent, in Estonia,
Latvia, Slovakia and the Czech Republic, the deployment of fixed broadband lines is very
much based on fibre access (Figure 21).

Figure21

Fixed broadband lines by technology, January 2010
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Despite this higher proportion of FTTx lines in these Member States, it seems that actual
speeds provided by these fibre access lines are in many cases comparable or even lower than
ADSL2+ speeds™.

The slowdown in the growth of broadband subscriptions experienced in 2009 was
accompanied by some price reductions, or speed increases for the same price, in broadband
products as well as by a rise in the number of bundled offers which often have the benefit of
putting a cap on the retail prices but risk locking in customers and reducing churn. As of
October 2009, it is estimated that almost 68% of broadband products offered by the largest
broadband operators consisted of bundles of services, broadband combined with telephone
being the largest one (Figure 22). In April 2007 bundled services constituted only 36% of
operators' offerings. More and more consumers perceive bundles as a way to reduce spending
in communications services.

30 Informa's Telecom Markets, Issue no. 597, September 2009
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Figure 22
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In 2009 there was a wide debate about the transition to next generation access networks
although in reality the market has been very cautious about the move.

Many operators blame uncertainty surrounding regulatory approaches to NGN and
uncertainty as to demand, as currently only a fraction of consumers use 80% or more of the
network capacity available to them. Hence, it appears that only a few customers would be
willing to pay a premium for very fast broadband when other speeds at lower prices are
available and fit the current needs of most broadband users. In a flat rate based IP
environment, an increase in traffic does not automatically translate into an increase in
revenues. This has an impact on operators' profitability and their capacity to invest in
expanding their networks capacity. Operators are searching for new and sustainable business
models also by diverting some operations into applications, services and content.

Competition stagnatesin the DSL market

The market share®’ of the incumbent fixed operators since July 2003 has followed a
downward trend which is now stabilising around 45% of the broadband market and in some
cases the incumbents are regaining market share. The decline in incumbents' market share in
2009 has been the lowest since data are collected, 0.5 percentage points only, compared to 0.6
and 0.8 percentage point drops in the past 2 years and losses of between 3 and 4 points in
previous years. In most of the largest EU Member States incumbents still control a large share
of the market (Figure 23), affecting the EU average (Italy 57%, Spain 55%, Germany 46%;
France 46%, Poland 40%).

Based on subscribers
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Figure 23

Broadband lines by operator, January 2010
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The UK is the exception and the incumbent in this country has the lowest market share of all
EU Member States after Romania. However, in 2009, the incumbent operator in the UK
gained some market share. Incumbent operators have also gained market share in Denmark,
Latvia, Austria and Finland. They have also gained share in Belgium, Bulgaria, Czech
Republic, Malta, Portugal and Romania, countries in which the incumbents' market share is
below 50%.

A shift in broadband speeds and a dlight fall in prices

As of January 2010 two thirds of fixed broadband lines in the EU offered speeds between 2
and 10 Mbps (Figure 24). The most significant development is the shift in the two other
category of lines: Low speed broadband lines with download rates between 144 Kbps and 2
Mbps only represent 16% of all fixed broadband lines in January 2010, down from 25% in
2009, while the fastest category of lines (10 Mbps and above) has increased its share, from
14% in January 2009 to 23% of all fixed broadband lines in January 2010.
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Figure 24

Fixed broadband lines by speeds, January 2010
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Data for Czech Republic, Austria and Sweden from July 2009. Data for United Kingdom refers to Q3 2009. France, and Hungary no data available.

Therefore, while on average the increase in broadband speeds is not significant yet, there is a
clear trend towards faster access lines. In terms of volume, the large majority of fixed
broadband net additions in 2009 occurred in the range of 10+ Mbps speeds and most EU
countries experienced a reduction in the proportion of low speed fixed broadband lines
(Figure 25).

Figure 25

Trends in the breakdown of BB lines by speeds, January 2009 to January 2010
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The raise in the number of high speed broadband lines follows the major increase in the
number of high speed fixed broadband offers. Between October 2008 and 2009, the number
of broadband products (broadband standalone and bundles) with speeds higher than 20 Mbps
doubled, thus becoming the category of lines with the highest number of offers in the EU.
Products with speeds greater than 20 Mbps represent 33% of all products commercialised by
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broadband operators. Lines of speeds between 8 and 20 Mbps follow with 23%. Offerings
with speeds between 2 and 8 Mbps, which represent the bulk of the active broadband lines in
the EU, only account for 23% of all broadband products.

With regard to broadband retail prices, the median of price offers with download speeds
between 2 and 4 Mbps in the EU 27 countries slightly decreased in 2009 (Figure 26). For
broadband lines with speeds between 4 and 8 Mbps, it appears that prices decreased
significantly in the newer Member States, while they remained more stable in the rest of the
EU.

Figure 26

Broadband subscribers by download rates and broadband (median) prices in the EU, 2007- 2009
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TheDSL market isstabilising
Market shares

Local loop unbundling (fully unbundled lines and shared access) has recorded positive growth
and has become the main form of wholesale access for new entrants with 73.7% of DSL lines,
up from 69.2% in January 2009 (Figure 27). New entrants' use of bitstream access for local
loop unbundling in the provision of broadband services remained stable (its share went down
by 1 percentage point only since January 2009). The share of lines based on resale, which
represents a type of access for low-investment intensive new entrants, has shrunk by 3.5
percentage points during the last year.

29

EN



EN

Figure 27

New entrants' DSL lines by type of access (EU27 - January 2010)

B Own network
B Full ULL
OShared Access

OBitstream Access

B Resale

Resale is used only in a limited number of Member States (especially the UK, Germany and
Luxembourg but also Belgium, Sweden, Denmark, the Netherlands and Spain), and in almost
all countries LLU or bitstream are the predominant means of access. The EU average hides
wide differences between EU Member States, which reflect diverse regulatory approaches in
the broadband wholesale market.

For example, in the cases of Bulgaria, Romania and the Czech Republic, the broadband
market follows completely different patterns. In the first two countries, due to the absence of
legacy infrastructure based on PSTN, competition is based on cable modem networks and in
local new networks, based on fibre + LAN. DSL lines only represent around 30% of all
broadband retail lines and new entrants do not rent almost any PSTN lines from the
incumbent. In the Czech Republic, only 39% of broadband lines are based on DSL, with a
clear predominance of fixed wireless access and cable modem. Alternative operators only rent
5% of all fixed broadband lines from the incumbent operator. Similar situations occur in
Latvia, Lithuania, Estonia, Slovakia and Malta, where the incumbent operator fully, or almost
fully, controls the DSL market (Table 3). With the exception of Slovakia, in none of these
countries is DSL the predominant technology.
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Table3

Country | NEs DSL as | NEs DSL | DSL as % of all
% of all fixed | lines as % of | fixed broadband
broadband all DSL lines | lines
lines

BG 0% 0% 31%

RO 0% 0% 28%

LV 0% 0% 49%

LT 0% 1% 36%

EE 2% 6% 42%

MT 3% 6% 48%

SK 4% 8% 46%

cz 5% 13% 39%

BE 8% 14% 57%

HU 10% 23% 44%

PL 16% 28% 56%

(3% 16% 17% 94%

PT 16% 27% 59%

NL 16% 26% 62%

DK 16% 27% 60%

LU 17% 20% 83%

AT 17% 25% 68%

S 21% 34% 62%

IE 23% 31% 72%

SE 23% 39% 59%

FI 24% 32% 76%

ES 26% 32% 80%

EU27 35% 44% 79%

IT 40% 41% 97%

DE 44% 49% 90%

EL 44% 44% 100%

FR 49% 52% 95%

UK 51% 64% 79%

Along with platform based competition, effective sector regulation has been a key factor in
driving competition, in particular in those countries where DSL is a predominant technology.
Sector regulation has fostered competition and growth in the DSL market and consequently a
significant lift in the broadband market. However, in the last three years, the share of new
entrants' DSL retail lines has only increased by 0.6 percentage points at EU level (Figure 28),
which is a major change compared to previous years. In many countries, the growth of new
entrants' DSL lines was flat or even negative. This can be partly interpreted as a result of the
small contraction of the DSL market, the maturity of some markets and the (albeit small)
increase in the relative size of lines based on new technologies, where new entrants have been
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more active. Although new entrants have continued investing in the DSL wholesale market
(growth in LLU products is still significant), the DSL retail market has somehow stabilised
and major shifts in market shares are no longer expected.

Figure 28
DSL as a % of all fixed and xDSL broadband lines, 2004-2010
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LLU pricing

Decreases in LLU prices in 2009 were not significant compared to the reductions seen in
2008. On average, prices for fully unbundled lines only decreased by 1.8%, while prices for
shared access declined by 5.1%. These reductions are similar to the 2007 levels.

There were slight increases in the price of LLU in Denmark, Italy, Cyprus, Finland, Sweden
and the UK. Prices did not experience any change in Belgium, Bulgaria, Ireland, Latvia,
Luxembourg, Malta, Netherlands, Poland, Portugal, Romania and Slovenia. In all other
countries prices of fully unbundled lines decreased.

With regards to shared access lines, prices went up in Denmark, Finland, Sweden and the UK,
and remained constant in Belgium, Bulgaria, Germany, Estonia, Ireland, France, Cyprus,
Latvia, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania and Slovenia.

State Aid in the Broadband mar ket

In 2009, spurred on by the economic crisis, there was considerable interest in public funding
of broadband deployment, as several recovery packages (including the EU's) regarded
broadband as an important instrument to foster sustainable economic growth. In order to
provide legal certainty to undertake public support for broadband as well as for high-capacity
broadband (Next Generation Access) in under-served areas, the Commission adopted
Guidelines on 17 September 2009 which outline how public funding can be provided for
broadband in line with EU state aid rules.
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These Guidelines explain how public funds can be channelled for the deployment of basic
broadband networks (e.g. upgrade of legacy networks-copper) as well as of Next Generation
Access ("NGA" — mainly fibre based new architectures) to areas where private operators do
not intend to invest.

The primary objective is to foster a wide and rapid roll-out of broadband networks while at
the same time preserving the market dynamics and competition in a sector that is fully
liberalised and subject to ex-ante regulation. The Guidelines also ensure that whenever state
aid is granted to private operators, the aid must foster competition by requiring the beneficiary
to provide open access to the publicly funded network for third party operators.

The Guidelines also contain specific provisions concerning the deployment of Next
Generation Access networks, allowing public support to foster investment in this strategic
sector without creating undue distortions of competition.

The distinction between different areas in terms of competition is adapted to the situation of
NGA networks (whose deployment, as signalled before, is still at an early stage). They require
Member States to take into account not only existing NGA infrastructures but also concrete
investment plans by operators to deploy such networks in the near future. A number of crucial
safeguards (such as detailed mapping, open tender, open access obligation or technological
neutrality and claw-back mechanisms) are laid down in order to promote competition and
avoid the 'crowding out' of private investment.

In 2009 the European Commission took 12 decisions regarding broadband projects involving
public funding. 11 of these were found to be compatible with the Treaty (article 4(3) decision
types), while one was not considered aid but rather a Service of General Economic Interest>”.

The total amount of the aid approved was €467 million.

Table4.
# [Decision name MS Decision Date [Decision type
1 N 238/2008 - DE - Broadband infrastructure DE 23/02/2009 Article 4(3)
development
N153/2009 - DE - Amendment of the State aid .
2 broadband scheme N266/2008 DE 19/05/2009 Article 4(3)
3 |N183/2009 - LT - RAIN project LT 17/07/2009 Article 4(3)
4 N243/09 - DE - Extension of broadband coverage| DE 14/08/2009 Article 4(3)
in Niedersachsen
5 N 331' 2008 Réseau a tres haut débit en Hauts- FR 30/09/2009 Article 4(2)
de-Seine
6 glll72/2009 - SL - Broadband development in S| 19/10/2009 Article 4(3)
ovenia
32 N 331 2008 Réseau a tres haut débit en Hauts-de-Seine
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7 [N418/2009 - UK - Northern Ireland UK 5/11/2009 Article 4(3)
N 388/2009 — FI - High-speed broadband pilot .

8 projects in Finland FI not yet Article 4(3)

9 N 607/2009 - IE - Rural Broadband Scheme IE 4/12/2009 Article 4(3)

10 |N 423 2009- CY -Cyprus Broadband CcY not yet Article 4(3)

11 |N 32320009 - ES - Broadband Asturias ES not yet Article 4(3)
N368/2009 Amendment of the State aid .

12 broadband scheme N115/2008 DE not yet Article 4(3)

Investments in the deployment of high speed broadband networks were also being financed by
the European Investment Bank. In particular, alternative operators in Italy, Germany, Portugal
and France used the Bank to finance the upgrading of their networks and the roll-out of next
generation fibre networks. According to the Commission, these projects are likely to foster the
development of competition and advanced electronic communications services.

FIXED VOICE TELEPHONY

Traditional fixed voice telephony services are increasingly being replaced by mobile solutions
and Voice over Broadband®. At times offered for free as a marketing tool, the service is
increasingly accessible within broadband bundles and no longer attracts significant new entry
or investment as a standalone service. Over recent years fixed voice telephony retail and
wholesale prices as well as market shares have not varied to any significant extent. There
even seems to be a slight increase in the market shares of the incumbents for some segments
and also in the retail prices. EU average incumbent fixed interconnection rates remained
stable with very slight declines over the last year.

Fixed voice telephony declines both in terms of revenues and volumes

Fixed telephony traffic, measured in million of voice minutes, continues to decline,- by 7% in
2008 and around 30% since 2005 (Figures 29a 29b). Regarding revenues, while fixed voice
telephony still drives 30% of the total revenues of the telecom sector, its share has been
declining constantly over time. With the introduction of bundles, regulators experience
difficulties in collecting data for the different segments of the voice telephony market (local,
national, international) as some operators no longer make this distinction. Moreover,
operators offering quadruple-play do not clearly distinguish between revenues coming from
fixed voice, mobile voice and other services.

3 Including IP telephony similar to PATS (Publicly Available Telephony Service) and Pc-to-Pc services.
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Figure 29a
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Figure 29b
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Theincreasein bundlesand Vol P

While the traditional fixed telephony services decline, managed VoIP** services continue to
increase. At the end of 2008, the market share of VoIP operators on the basis of traffic
represented 14% of the fixed telephony market (a 78% increase compared to 2007) (Figure
30).

Figure 30

Market Share of VolP Operators on the basis of volume of traffic
European average 14.18 % (December 2008)
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As noted above, fixed voice telephony services are increasingly offered within bundles. For
example, while in October 2007 64% of the broadband offers® in Europe were standalone
(broadband only, without other services like voice), in October 2009 only 32% were
standalone.

The pattern of competition

The fixed market remains very concentrated in some Member States.”® The Herfindahl
Index”’, an indicator of market concentration, is very high, in particular in Bulgaria, Cyprus,
Lithuania, Malta, Slovenia and Finland (Figure 31).

34 Managed VOIP operator' means an operator providing a publicly available telephone service (PATS)

using voice over internet protocol technology (VoiP), whereby the operator controls the quality of
service provided though an IP network, at a speed over 128 kbit/sec. Unmanaged voice and 'peer to
peer' services are not be included.

Van Dijk, "Broadband Internet Access Costs", a study for the European Commission, October 2009.
These results include mobile broadband offers.

In search for profitability, alternative operators progressively enter the fixed broadband market and not
the voice telephony market alone.

Sum of the square roots of the market shares of the operators on a given market.
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Figure 31°®

Fixed telephony market Concentration
(based on Herfindahl-Hirschman Index)
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Market share

Incumbents' market shares for national calls have grown in the EU between 2006 and 2008
(+16%) (Figure 32). On the other hand, the market share of calls to mobile remained stable at
around 60%, while the incumbent market share in the international calls segment has
continued to decrease (-7% between July 2007 and July 2008). The international fixed calls
market is still the most competitive fixed telephony market.

’* The split between national and international calls is not available for Estonia. The split is confidential

for Luxembourg.

37

EN



Figure 32

EU incumbents' average market share on the voice telephony market
(based on retail revenues)
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In some Member States, the incumbent's market share remains high (Figure 33). In Sweden
and the Czech Republic, the share has actually increased.

5

Figure 33
Incumbents' market share in the fixed telephony market
(all types of calls by retail revenues)
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Choice
Direct Access provided by alternative operators (the provision of publicly available telephone

services through LLU and/or proprietary infrastructure) remains low in the EU, with three
quarters of EU subscribers still using the incumbent for direct access (Figure 34). The number

EN 3 EN



of subscribers making use of alternative operators has continued to increase, from 20% in July
2008 to 24% in July 2009 (Figure 35), but this had no significant impact on the total market
shares in terms of revenues and volume. There were also increases in subscribers using
national (+8%) and international (+9%) calls from alternative fixed operators (Figure 34).

Figure 34

Subscribers using the incumbent for direct access, July 2009
EU average: 76%
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Figure 35

EU subscribers using an alternative provider

40%

35% 31%

30%

25%

28% / 24%
20%

15% [
10% 14%
5%
0%
July 2007 July 2008 July 2009
= International calls = Direct access ~~ National calls

39



EN

Fixed number portability is an important tool to stimulate competition in the fixed telephony
market. The average time needed to port a number at the wholesale level in the EU-27 is now
6.5 days (down from 7.5 days last year), although in some countries it still takes more than
two weeks (Figure 36).

Figure 36
Time taken in number of days for fixed number portability. October 2009 (European average: 6.5 days)
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Retail and wholesale pricesare stable

Fixed voice telephony tariffs have increased in the past year. Following the OECD
methodology®”, the price of the 3-minute local call increased by 3.7%, while the 3-minute
national call increased by 4.8%. The 10-minute local call increased slightly by 0.5%, while
the 10-minute national call increased by 4.1%. These results suggest that competition in the
fixed market is weakening. As highlighted earlier, this is possibly due to the declining
importance of the market.

39

OECD methodology is based on baskets defining average consumptions for different services. The
definition of the OECD baskets include the criteria to cover at least 50% of the market share of each
country, based on available subscriber numbers. This will normally include the two largest operators in
each country. In some cases there has been a change of “second operator” from last year. All relevant
packages from each operator are considered, but the final results presented here only show the cheapest
package for each basket. In order to build the baskets, Teligen has collected tariff data from primary
sources, i.e. directly from the telecoms operators, their websites and pricelists. Data was validated by
the NRAs so as to reinforce the reliability of the information. For more information see Annex.
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Figure 37a
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Figure 37b
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Figure 38a

Increasing divergence between Member States in the price of retails calls
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Figure 38b
Increasing divergence between Member States in the price of retails calls
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EU average incumbent fixed interconnection rates remained stable with only a slight decrease
over the last year: down 3.7% in the local and the single transit levels and 3.5% in the double
transit (Figure 39a). The countries with the lowest charges are, as last year, the UK, Estonia,
Sweden and Cyprus.
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Figure 39a

EU fixed interconnection charges for call termination on incumbent’s network EU weighted
average October 2006-2009 (euro-cents)
1.40
1.25
1.20 1.13
111 1.09
—f——
—
1.00 0.94
0.80 0.81 079
0.80 —— —
0.62
0.60 0.56 0.54 052
0.40
0.20
0.00
October 2006 October 2007 October 2008 October 2009
Local level = Single transit =4—Double transit

Divergences in fixed termination rates among Member States (Figure 39b) have not decreased
over the last years. Variations are now marked and slightly increasing.

Figure 39b
Divergence between EU-27 Member States Interconnection tariffs
Fixed termination rates
50%
S 777777
“How4+—o—M—o — -  — — - - - — —
%»%4+— — — — — - - - -
c
2
Sg306+— — — — — — — —
&
>
-
’Sss%st+— — — -
c
2
S
g0 - — — — — — — — — —— —— —— —— ——
[}
o
w4 — — — — — - - -
ww  — — — — — - -
%wt+— — — — — — - - - -
0% : . ;
October 2006 October 2007 October 2008 October 2009
=0=Fixed Termination rates (single transit)

EN e

EN



EN

REGULATORY DEVELOPMENTS

INSTITUTIONAL FRAMEWORK
Independence of national regulatory authorities

Since the 2002 regulatory framework came into effect, the Commission has continuously
monitored the requirement for independence of NRAs, and has taken action when necessary.
The main issues to arise in this respect are often connected to institutional arrangements
including the attribution of regulatory functions, the rules with regard to the appointment and
the dismissal of the regulator and the availability of adequate resources (staff, expertise and
funding).

Member States should ensure that NRAs are legally distinct from and functionally
independent of electronic communications networks and services providers. This requirement
for structural separation between the regulatory function and activities associated with
ownership and control is particularly relevant when Member States retain ownership or
control of electronic communications undertakings. In 2009, this was still an issue in certain
countries. For example, in Romania, it appears that the Ministry carries out regulatory tasks
while also being involved in the management of electronic communications undertakings. For
that reason, a letter of formal notice was sent to Romania in October 2009. In Latvia and
Lithuania, the Ministries were considered to be vested with regulatory powers while also
being involved in activities associated with ownership and control of state-owned
undertakings. After the Commission sent reasoned opinions to these Member States in April
and June 2009, the respective authorities adopted legislation providing for transfer of the
regulatory functions to other ministries. The Commission services are monitoring the practical
implementation of this new legislation in the light of the requirements of the regulatory
framework with regard to transparency and impartiality of decisions. A similar issue is
currently under investigation in Estonia.

Clear rules regarding the formal establishment of the NRA structures should enhance the
impartiality and the transparency of the NRA's functioning. The rules for dismissal of NRA
management are fundamental in this regard. In 2009, the Commission was able to close
infringement proceedings regarding the NRA's independence in Luxembourg. In two Member
States, Romania in January 2009 and Slovakia in May 2009, infringement proceedings were
launched because of the dismissal of the head of the NRA before the terms of office had
expired. The Romanian authorities restructured the NRA by means of emergency decrees,
which should become law, providing for a clear and stable legal basis for the functioning of
the NRA. In Slovakia, new legislation was adopted in February 2010 restricting the grounds
for dismissal of the head of the NRA. In Slovenia, the NRA's director was dismissed before
the end of his term in the context of the assignment of a 3G licence. The Commission's
services are currently looking into this issue.

The Commission's application to the Court for incorrect transposition in Poland of the
provisions relating to independence of the NRA was withdrawn®’ As the Polish authorities
amended their legislation and reintroduced a fixed term of office for the president of the

40 Case C-309/08, Commission/Poland.
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NRA. At the same time, a list of conditions for dismissal was established so as to avoid
arbitrary intervention in the NRA's functioning.

In Ireland, the government issued a statement on economic regulation. While acknowledging
the need for independent regulation, it nevertheless stated that ministerial policy directions
may be necessary and introduced resourcing and budgetary constraints on the NRA.

The Commission services will continue monitoring potential problems with regard to the
independence of the NRAs.

Power s and resour ces of national regulatory authorities

National regulatory authorities must be endowed with the appropriate legal powers to carry
out their tasks related to market regulation and consumer protection. In Poland, the relevant
law was reviewed so as to allow the President of the NRA to take full responsibility for
market definition and to exercise fully, its competences in the market analysis process. In
Bulgaria, the number of NRA board members was increased by new legislation and their
mandate was prolonged. Furthermore, the NRA was also endowed with more specific powers
with regard to digital switchover. The Finnish NRA received new responsibilities related to
the extension of the scope of universal service. In Belgium, an amendment to the legislation
entitles the NRA to adopt a retroactive decision under certain conditions, when decisions are
annulled by a Court judgement. As to the German legislation of 2007 regarding the regulatory
treatment of 'mew markets', it was confirmed by the European Court that the NRA's
discretionary powers cannot be limited as to its responsibility to carry out market analyses.*!

It is vital that NRAs are able to enforce the regulatory obligations imposed. This has again
been reported as a concern in Estonia and Bulgaria, where fines are of insufficient levels or
not applied consistently. On the other hand, procedures for enforcing obligations via the
medium of fines have been clarified and strengthened by further legislation in Belgium, where
the NRA is now able not only to impose higher fines but also to impose them more rapidly,
without issuing a preliminary formal notice. In Portugal, a new system has been established
for fines and sanctions for breaches of legal and regulatory provisions. In Spain, the NRA
adopted a standard procedure for payment of penalties, which is applicable to all reference
offers.

In a certain number of Member States, the NRAs tend to consider voluntary commitments
made by certain undertakings as a means of providing better enforcement of regulatory
obligations. The effects of this negotiated approach still remain to be seen. In Italy, the NRA
intensively examined a series of voluntary commitments from the incumbent as regards open
access to its wholesale services. In Poland, an agreement was signed between the NRA and
the incumbent in order to provide for voluntary restructuring and non-discriminatory access
for alternative operators. A draft law would allow the President of the NRA to accept
voluntary commitments.

The capacity of an NRA to undertake its tasks also depends on its effectiveness in terms of
powers and resources. Limited human and financial resources have still been reported in a
number of Member States (e.g. Estonia, Poland, Slovakia) whilst some have increased their
staff in 2009 or are planning to do so (Greece, Luxembourg).

4 Judgement of 3 December 2009, C-424/07, Commission/Germany, not yet published.
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Dispute resolution

In the event of disputes arising between providers of electronic communications networks or
services, the NRA should be able to issue a binding decision. The dispute should in principle
be resolved within four months. However, in many Member States this timeframe is still not
respected.

Sometimes, dispute resolution is used as a regulatory tool to address perceived incomplete
regulation. In particular this was observed in Poland and has in the past been seen in Austria.
However, the Austrian NRA now includes the details of the remedies in the draft decisions
from the very beginning, avoiding the need for further clarification through disputes. If an
NRA, instead of issuing specific regulation, would tend to adopt different decisions for
operators at different points in time, this would lead to discrimination and regulatory
uncertainty among market players. By this means, the consultation and market analysis
procedures laid down in Articles 6 and 7 of the Framework Directive might be circumvented.
The Commission's services will follow developments.

An increased number of disputes have been observed in the United Kingdom, where a Court
judgment of 2008 required the NRA to depart, where appropriate, from earlier SMP decisions
when exercising its dispute resolution powers. In Ireland, where market players voiced
concerns about the NRA's implementation and enforcement capabilities, the NRA recently
launched a new consultation on its dispute resolution procedures.

In Sweden, the competence of the NRA to settle disputes regarding interconnection
agreements remains limited in scope. The infringement proceeding launched in 2008 is still
pending, even though work is ongoing to address the issue.

Appeals

The right to an effective judicial review of NRA decisions, as laid down in Article 4 of the
Framework Directive, is granted to anyone who is "affected" by that decision. The terms user
"affected" or undertaking "affected" are interpreted by the Court of Justice as meaning that
not only the addressee of the decision taken in the context of a market analysis, i.e. the
(former) SMP undertaking, but also any user or undertaking in competition with it, whose
rights are or may be (adversely) affected by it, has the right to appeal against that decision.*

In Sweden, the government adopted an amendment to its legislation, enabling all market
players to appeal NRA decisions. This allowed the Commission to close the relevant
infringement proceeding in October 2009. In Austria, questions have been raised with regard
to the operators' right of appeal against the withdrawal of regulation when a market is no
longer considered susceptible to ex ante regulation at the national level. In Greece, a judicial
decision is pending at the Supreme Administrative Court concerning which instance is
constitutionally empowered to handle appeals against the regulatory decisions of the NRA. By
settling the jurisdiction of the administrative Appeal Court, to which the appeals are currently
addressed, such a decision should determine the effectiveness of the appeal mechanism.

Systematic appeals, often combined with lengthy proceedings, create ambiguity and legal
uncertainty in some Member States (Belgium, Greece, Luxembourg, Poland, Portugal,

42 Judgements of 21 February 2008, C-426/05, Tele2 Telecommunication, Rec. 2008, p. 1-685, and 24
April 2008, C-55/06, Arcor, p. [-2931.
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Sweden). A significant increase in the number of appeals has been reported in the United
Kingdom putting a strain on the regulator's resources. Uncertainty in the market is becoming
especially apparent when operators do not comply with obligations or when new regulations
imposed are not able to fully replace annulled decisions as they are not always applied
retroactively. On the other hand, the situation in Belgium has improved as new legislation
allows the NRA to adopt retroactive decisions under specific conditions.

IMPLEMENTATION OF REGULATORY MEASURES
Decision making
Market analysis

2009 was characterised by patchwork of progress across Member States with regard to market
analyses®™. On the one hand some regulators advanced with their periodic market reviews
and/or addressed the key regulatory bottlenecks with more effective remedies tailored for the
next generation environment (e.g. access to unbundled fibre loops in the Netherlands). At the
same time, some other regulators did not make visible progress in analysing markets (e.g.
Belgium, Luxembourg). Romania and Bulgaria, whilst making progress have yet to finalise
their first round market reviews. It also appears that regulators are prioritising the setting out
of principles for the regulatory treatment of next generation networks (NGN). This important
work is often only at a preparatory phase and has hence not yet resulted in final market
analyses. In addition, the NRAs' regulatory agendas were sometimes influenced by the
increasing number of disputes (e.g. UK, Slovenia, Sweden). Also, in a number of cases,
appeals and/or court decisions obliged the regulators to re-conduct the previously concluded
market analyses or to re-impose remedies (Austria, Belgium, Denmark, Germany).

Remedies

Whilst a proper market analysis is an important step in identifying competition failures, the
final test of the success of regulation is measured by the ability of the remedies imposed to
resolve those failures. With this regard, and in order to enhance the internal market, three
important issues need to be addressed: consistency, clear and appropriate remedies as well as
effective and timely enforcement.

Consistency of regulatory approaches is an issue which the Commission has raised repeatedly.
Significant divergences in the regulatory approaches create competitive distortions and
obstacles to the development of the internal market. Under the current framework the
Commission, in addition to Article 7 comments letters, has addressed the problem by using its
powers to issue harmonisation measures. In May 2009, the Commission adopted a
Recommendation for the regulatory treatment of fixed and mobile call termination rates*.
Another important area where different regulatory practices are emerging and in which the
Commission will produce guidance, is that of the regulatory treatment of fibre in the
wholesale broadband markets.

See the Communication on Market Reviews under the EU Regulatory Framework (3rd report).
Recommendation on the Regulatory Treatment of Fixed and Mobile Termination Rates in the
EU (C(2009) 3359), OJC 20.05.2009, L124, p67
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In order to enable the Commission and the NRAs to contribute to the maximum to
consistency under the Community consultation mechanism, it is important that draft
regulatory measures are notified with sufficient detail. In particular, the Commission has
emphasised that cost oriented price caps and glide-paths constitute regulatory obligations
referred to in Article 16 of the Framework Directive and have an effect on trade between
Member States. In this regard, the Commission launched an infringement proceeding against
Germany for the failure to notify its recent setting of mobile termination rates and the
underlying cost accounting methodology. The Commission has also reminded NRAs (e.g
Latvia, Lithuania, Poland and Sweden) to notify the details of the glide paths.

Inconsistency is further increased by the fact that the Commission's comments under the
Community consultation process were not followed in all cases by the NRAs. For example,
this was a case in the mobile termination and in the wholesale broadband markets. In this
respect, the newly adopted framework gives the Commission further tools in the area of
remedies and in particular, provides for a mechanism where the Commission, the Body of
European Regulators (BEREC) and the NRA in question shall co-operate closely to identify
the most appropriate and effective remedies in the light of the regulatory objectives whilst
also taking into account the need to ensure the development of consistent regulatory practice.

Likewise, effective enforcement of remedies remains an issue which needs to be addressed by
regulators. In some Member States it appears to take more than two years after the initial
decision on remedies before the obligations are properly enforced. This has been the case for
example in Germany for the enforcement of bitstream remedies. In Italy, the 2008 bitstream
offer was approved only in May 2009, and the bitstream offer for 2009 has not yet been
approved. In Belgium, the reference offer for VDSL2+ was still not finalised, although the
incumbent had already started commercialising this technology on a large scale since April
2008. The delays in enforcement may imply that remedies become outdated when they finally
are available to alternative operators (e.g. ATM bitstream in Germany). In addition to
timeliness, the remedies should also be clear and sufficiently detailed. The low or even the
lack of take-up of wholesale broadband products in for instance, Estonia, Latvia, Lithuania,
Slovakia, is partly explained by loosely defined remedies which also tend to invoke disputes,
further tying regulators' resources (e.g. Slovenia, Sweden).

Despite these persistent shortcomings positive developments were also reported. In Spain, the
reference offer adopted for access to passive infrastructure was positively received, although
it has been mainly used for connecting mobile base stations and in some cases for fibre
connections to business customers. In Austria, the draft measures currently under preparation
will already include the details of the remedies to be imposed, contrary to the previous
practice where the details were set only through dispute resolution. Portugal has mandated the
publication of indicators, which should enable a better follow-up of the implementation of
remedies and, in particular, non-discriminatory obligations. Furthermore, in some countries
(such as Spain) the regulators have set up forums to discuss appropriate regulatory approaches
or even the implementation of imposed remedies. These informal discussions are welcomed
by operators, although a more leading role is expected from regulators.

Deregulation of retail markets continued in 2009*° allowing regulators to focus on the
effective regulation of key wholesale markets. With regard to the wholesale markets, further

» See further details in Fixed Implementation section below.
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deregulation took place in transit markets and at least partially in the market for trunk
segments of leased lines.

NRAs are increasingly considering the acceptance of voluntary commitments/undertakings by
SMP operators in order to enhance, in particular, non-discriminatory access to regulated
products. It has to be stressed first that to the extent any undertakings are to be made binding
by way of an administrative decision they are to be regarded as regulatory obligations.
Secondly, if undertakings are aimed at facilitating the enforcement of regulatory obligations -
such as the provision of access on a transparent and non-discriminatory basis — they are to be
considered as directly related or ancillary to these regulatory obligations. Consequently,
undertakings or their modifications must be made subject to a consultation both at national
and Community level.

Consultation with stakeholders

The consultation mechanism at national level, as required by the regulatory framework,
appears to function well in Member States. Yet, some criticism was raised by stakeholders. In
Hungary, Romania and Latvia some interested parties considered that the consultations lacked
the necessary dialogue with stakeholders.

One of the key areas which has been subject to intensive consultation recently concerns the
regulatory treatment of NGAs. Stakeholders are expecting these consultations to be carried
out in full transparency and in a timely manner.

Broadband I mplementation

Ensuring that all citizens can participate in the digital economy is increasingly becoming a
political objective for governments across the EU. Consequently, national strategies have
been developed in a significant number of Member States for traditional broadband but also
for NGA networks with the aim of enhancing access to high-speed broadband. Due to the
strategic importance of broadband services in the wider economic context, the establishment
of appropriate regulatory measures in the markets for wholesale physical infrastructure access
and wholesale broadband access continue to be crucial to develop sustainable competition.

Almost all NRAs have regulated the broadband markets and imposed regulatory measures.
However, Romania and Bulgaria have not yet assessed the markets for wholesale broadband
access. Deregulation has taken place in Malta, partly in Portugal, and in the residential
segment in Austria in relation to the market for wholesale broadband access. For the first
time, access obligations were imposed on a cable network in Denmark.

Although regulation of wholesale inputs improved the competitive situation in the broadband
markets over the past years, the positive development in several Member States has stagnated
or even deteriorated recently. This is partly due to the lack of effective enforcement of
remedies. In some cases, certain access products were made available only recently, for
example naked DSL in the Czech Republic, Spain and Cyprus. The relevant reference offers
for bitstream or LLU products, such as for ADSL or VDSL, are sometimes delayed (e.g. in
Italy, Germany, Belgium, Bulgaria, Luxembourg, Slovakia where the bitstream regulated
product only became available in 2009) and operators in some cases need to negotiate the
concrete access conditions on a commercial basis, leading to significant disputes and lack of
legal certainty.
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Reference offers need to be adapted regularly, for example in 2009 they were modified in
Cyprus, Slovenia, Greece, Lithuania, Luxembourg, Spain or Hungary. In other cases, the
regulatory prices were not determined by regulation (e.g. in the Czech Republic for bitstream)
or they needed to be re-examined (e.g. in Poland, Greece, Italy, Luxembourg, Sweden). Some
Member States have reduced the prices for LLU and, currently, the EU average monthly
prices for full and shared LLU are €8.55 and €2.24, respectively. Ancillary services to LLU
and bitstream access also need to be fully taken into account by the NRAs in order to ensure
that the access products can be appropriately taken up (see for example some collocation
problems reported in Slovakia).

In addition, the current market trend towards bundled products is significantly affecting the
competitive dynamics in the broadband sector and is creating an additional regulatory
challenge to NRAs. Therefore, it is necessary to examine to what extent the wholesale access
products available enable alternative operators to duplicate economically the incumbent
bundles or to offer the same products (and in particular IPTV). During 2009, some NRAs
continued to analyse the incumbent's offers in these respects (e.g. Ireland, Austria, Spain) and
in some cases more efforts or even a revision of the methodology employed was requested by
the alternative operators. Furthermore, NRAs have also been evaluating alleged cases of
margin squeeze by the incumbent operator, such as in Denmark or the Czech Republic.

Next Generation Access Networks (NGAs)

Investments in NGA networks have progressed in 2009 in a number of Member States both
by the incumbent and also alternative operators. Furthermore, cable operators have been
upgrading their networks towards Docsis 3.0 standard (e.g. Hungary, Netherlands, Portugal,
United Kingdom, Poland, Slovenia).

In order to foster NGA deployment, legislative measures have been taken in some Member
States to facilitate access to physical infrastructure (not limited to the incumbent's
infrastructure) and facility sharing such as in Portugal or Austria.

However, few NRAs have yet determined the regulatory approach towards NGA and
operators are requesting more transparency and legal certainty. Some NRAs have advanced in
defining the regulatory approach (e.g. France, Portugal, Spain) and others are consulting with
stakeholders on the current challenges or the most appropriate regulatory approach (e.g.
Austria, Poland, Italy).

In terms of concrete regulatory measures in respect of fibre, there is a need for further
consistency. Some NRAs have included fibre in the relevant wholesale markets and imposed
obligations (e.g. the Netherlands, Finland, Latvia, Estonia, Slovenia where they have notified
such a measure even though the remedies on fibre are not yet effective*®) while others have
excluded fibre from the market or have not imposed regulation on it (e.g. France, Germany,
Italy, Cyprus, Greece, Luxembourg, Portugal). The Netherlands and Slovenia*’ have imposed
an obligation of unbundling fibre loops. In Spain, the NRA did not differentiate on
technologies but on speeds and imposed a bitstream obligation limited to the provision of
speeds up to 30 Mbps. Furthermore, some other NRAs have differentiated the remedies

46 In the case of the references made in this section to the regulation of fibre in Slovenia, it is necessary to

indicate that the obligations mentioned have been adopted but at the time of drafting this report they
were not yet effective.

4 The final measure is yet to be adopted.
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imposed over fibre and copper networks (e.g. in Estonia different remedies have been
imposed, in the Netherlands, Slovenia*® and Finland different pricing principles apply to fibre
and copper loops).

In addition, access to passive infrastructure (particularly ducts) or in some cases to dark fibre
as a last resort has been imposed by many NRAs as a remedy in the market for wholesale
infrastructure access, in order to facilitate network deployment by alternative operators (e.g.
Denmark, Greece, Estonia, Slovenia®, Portugal, Germany, France, Spain). In Spain a
reference offer on access to ducts was approved during 2009, and in Portugal the already
existing obligation under the terms of the concession contract has been complemented by an
obligation following the finding of significant market power in the market for physical
network infrastructure access. Due to the lack of a regulatory offer, access to civil
infrastructure had to be negotiated in Germany on a commercial basis. In some other Member
States (such as the UK) there is currently no regulated access to ducts or dark fibre. Also, and
as already indicated in the previous Report, in some cases measures have been taken in
relation to in-house wiring by means of symmetric obligations such as in France, Portugal and
Spain, or as asymmetric obligations (imposed on SMP operators only) such as in Slovenia,
even though these obligations are not yet effective.

Generally, operators request transparency and legal certainty from the NRAs in relation to
NGA deployment (e.g. in Hungary, Portugal, Belgium, Germany, Slovenia, Spain, Italy). In
particular, alternative operators call for a transparent migration process from copper to NGA.
The deployment of fibre networks is likely to modify the current network topology and access
points (in particular in relation to LLU), thus affecting the investments made. It is necessary
that NRAs adopt a proactive regulatory approach which promotes investment by the
incumbent and alternative operators, whilst preserving the investments already made by
alternative operators in LLU. Some NRAs have imposed transparency obligations or
established forums for the incumbent to disseminate its plans to alternative operators in
relation to its network roll-out (e.g. in Spain — as regards the deployment of remote nodes- or
Denmark, Belgium, and current plans for a similar approach in Austria).

In order to achieve further consistency and an appropriate and predictable regulatory approach
towards NGAs, as well as to encourage NRAs to advance in this process, the Commission
will adopt a Recommendation on regulated access to Next Generation Access Networks in the
course of 2010.

Mobile Implementation
Mobile Termination Rates

There still remains significant divergence in applied cost accounting methodologies and thus
in levels of mobile termination rates across the Member States which is why the Commission
adopted a Recommendation on termination rates in May 2009. The Recommendation
provides a methodology for setting termination rates at the level of costs of an efficient
operator.

Many NRAs completed their second round market analyses of the mobile termination market
and some have even carried out their third (e.g. Austria). NRAs have set glide paths to reduce
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The final measure is yet to be adopted.
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rates further over the coming years and generally some further progress was made during the
year in terms of setting mobile termination rates at levels approaching the efficient costs.
Most NRAs do not yet have LRIC models in place. However, rates are being increasingly set
based on 'bottom-up' LRIC models, although those models are not yet in line with the
Recommendation. On the other hand many NRAs (e.g. Belgium, France, Poland, Austria,
Spain, Portugal) have indicated that they intend to develop efficient operator cost models and
intend to comply with the Commission Recommendation. As a general comment the
Commission reiterated its view that the termination rates should be set at the levels reflecting
forward-looking costs of an efficient operator. Whilst it is still common to allow smaller
operators and late entrants to apply higher termination rates, correcting asymmetries in rates
seems to be a common trend and in a number of cases the Commission has called on NRAs to
phase out asymmetries (e.g. Denmark, Romania, Spain).

In some cases rates are still set using benchmarking (e.g. Estonia, Malta, Luxembourg,
Portugal). In commenting on benchmarking, the Commission has stated that inappropriate
benchmarks imply persistent competitive distortions and invited NRAs to use the benchmarks
only of those countries which already apply the rates of an efficient operator.

Overall the effects of regulation of mobile termination rates has lead to a reduction in the
overall average rate for the EU which now stands at 6.70 €-cents, down from 8.55 €-cents in
October 2008.

Although SMS traffic is currently not regulated with the exception of France, NRAs have
intervened informally in some cases to try to reach lower rates which would better reflect the
underlying costs (Finland, Poland).

Call access and origination

The mobile access and call origination market is regulated only in three Member States. In
Cyprus, the NRA reviewed the market and finding that the incumbent still had SMP. The
NRA maintained all remedies imposed in the first round analysis, yet withdrew the carrier
selection obligation. It introduced an obligation for MVNO access. In Spain, the mobile
access market is the only market that the NRA has not yet reviewed. Following the access
obligations imposed by the regulator on the three MNOs present in the market in 2006,
several undertakings are currently providing mobile services in the market. In Slovenia, the
Commission endorsed the NRA's plan to require Slovenia's largest mobile operator to
continue to provide its competitors with access to its network at regulated prices.

Roaming

In general the Roaming Regulation appears to be implemented well in most Member States
with only a few difficulties reported. In most cases it seems that prices have been set close to
the caps and, with only few exceptions (Hungary and Romania), retail data roaming prices
have not yet fallen despite the lower wholesale charges. A number of Member States have
reported that operators claim that meeting the deadline for implementation of the cut-off limit
(March 2010) is difficult. In most countries alternative offers to the Eurotariff exist. One
country (Luxembourg) reports continued problems with inadvertent roaming.*

%0 According to the amended Roaming Regulation (Regulation (EC) No 544/2009) the Commission is

requested to prepare an interim report no later than 30 June 2010. This interim report shall include a

52

EN



EN

Fixed mplementation
Retail calls regulation

The trend towards deregulation of fixed retail markets continued during 2009 as more NRAs
found these markets to be competitive (Italy, Austria, Czech Republic, Romania, Malta,
Spain, Germany, the Netherlands, and with the exception of a few product markets, also in the
United Kingdom) although regulatory issues remain in some Member States.

In Italy, the NRA maintained the obligation to notify prices and conditions 30 days in advance
of the commercial launch of retail services, cost accounting, as well as the obligation not to
unreasonably bundle retail offers. In Austria, whilst the NRA withdrew existing regulation in
the retail calls markets for residential customers, it defined as susceptible to ex ante regulation
the market for national and international publicly available telephone services for non-
residential customers. In Estonia, the first round of market analyses resulted in non-SMP
findings on fixed retail call markets. However, following concerns about excessive pricing the
competition authority launched an investigation on that issue, which resulted in the incumbent
offering lower prices from January 2010. However, the final decision has not yet been issued.
In the Netherlands, following the latest market decision of December 2008, retail markets
were deregulated, as a first step for the consumer market since beginning 2009, and as a
second step for the business markets as from 1 January 2010. In Germany the NRA decided to
de-regulate the fixed national calls markets and the wholesale market for transit services.

Interconnection

Actions by NRAs in relation to fixed termination have resulted in a modest reduction in the
levels of average fixed termination rates however the levels of such rates still remain diverse.
In general there were no significant changes in approaches with most NRAs continuing to
apply cost-orientation to fixed termination rates, although cost-accounting methodologies are
not always yet in line with the Commission Recommendation. A number of NRAs updated
their Reference Interconnection Offers in the course of 2009.

The question of inclusion of IP products within defined markets has arisen in a few countries.
In Germany, while the incumbent launched a double-play all-IP retail product, the NRA also
included all-IP access lines in its draft remedies for the market for access to the public
telephone network at a fixed location. In Slovenia, formal disputes between the incumbent
and two alternative operators concerning the level of interconnection rates for IP traffic,
resolved via mediation, have not yet provided the necessary technical solution. In Spain, the
NRA broadened the scope of regulation by including IP interconnection.

Regulation was withdrawn in some Member States from the wholesale transit market
(Germany, Netherlands, Slovakia, Spain). In contrast, in the UK, the NRA re-consulted on
modified proposals concerning the market for wholesale transit services proposing to continue
to find that the incumbent has SMP in the single transit market and to impose a range of
regulatory remedies on it.

general summary of the latest trends in roaming services and an intermediary assessment of the progress
towards achieving the objectives of the Regulation as well as of the possible alternative options for
achieving these objectives.

53

EN



EN

Leased lines

In the retail leased lines market, regulation was withdrawn in several countries (Finland,
Czech Republic, Denmark, Germany, Italy, the Netherlands, Spain). At wholesale level, a
number of NRAs found the market for trunk segments of leased lines to be at least partially
competitive and proposed withdrawal of the existing regulatory obligations (Denmark, Italy,
Poland (connections between 145 larger cities), Slovakia and Spain (except for ten undersea
routes). Regulation on the termination segments was maintained (Italy, some submarkets of
terminating segments of leased lines in Austria, Spain).

Broadcasting | mplementation
Regulation of broadcasting markets

Broadcasting transmission markets are no longer susceptible to ex-ante regulation according
to the Commission Recommendation on relevant markets. Nevertheless, several NRAs
notified or adopted new decisions in 2009. This was the case in France (regulation of non-
replicable sites in the market of transmission of programmes in digital terrestrial mode),
Austria (definition of markets for multiplexing broadcasting signals, analogue terrestrial FM
radio transmission, and access to broadcasting facilities), Sweden (free-to-air digital
television, and analogue terrestrial radio transmission), Lithuania (analogue and digital
terrestrial and cable transmission), and Spain (terrestrial analogue and digital transmission
market, with the imposition of additional obligations). In some cases, it was found that
markets were considered to be competitive and regulatory obligations were lifted (Czech
Republic, Sweden with regard to the pay-TV market).

In the Netherlands, the NRA continued the regulation of analogue cable transmission and
imposed on the two largest cable operators the obligation to provide analogue signals,
including access to the transmission platform for the purpose of resale. This kind of wholesale
line rental offers for cable transmission are expected to be made available soon to alternative
providers, which would then be able to include analogue television in the provision of their
services to the customer. The Commission noted, with regard to these notifications, that the
proposed obligations should not hamper the investment in, and the development of, digital
services and infrastructures.

Digital switchover

Member States have been invited since the Commission Communications of 17 September
2003°" and 24 May 2005°* to establish switchover strategies, and to switch off analogue
broadcasting at the latest by 1 January 2012

While some Member States already completed analogue switch-off (Denmark, Germany,
Netherlands, Finland, Sweden), most Member States are actively preparing this process. By
taking further switch-off decisions, by city or region, or by carrying out pilots, Member States
should be able to complete the whole process within the following two years. Most Member

o Communication of 17 September 2003 on the transition from analogue to digital broadcasting (from

digital 'switchover' to analogue 'switch-off") (COM(2003)(541 final).

Communication of 24 May 2005 on accelerating the transition from analogue to digital broadcasting
(COM(2005)204).

3 See COM(2009) 586 and C(2009) 8287
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States have further advanced the switchover date to 2010 (Spain in April, Latvia in June,
Estonia in July, Malta and Slovenia before the end of the year) or to 2011 (Hungary, Czech
Republic, Austria, Cyprus, France) and a few are waiting until 2012 (Bulgaria, Greece,
Lithuania, Portugal, Romania, Slovakia and the UK). Poland is the only Member State that
has scheduled the switch-off for July 2013.

In practically all Member States, national plans or strategies have been defined and concrete
promotional measures have been taken (e.g. subsidies for equipment of low-income
households, national information campaigns, dedicated websites). In Poland, a draft plan for
the introduction of DTTV was approved by the Council of Ministers in December 2009.
Where the introduction of DTTV has already started, coverage percentages are steadily
increasing, attaining 70% or more of the population (e.g. France, Lithuania, Slovakia, United
Kingdom). Take-up of DTTV by households amounted for example to 37% in Spain and the
United Kingdom and 42% in France.

Analogue and digital simulcast seems in some cases to hamper smooth transition to digital
terrestrial broadcasting. Further measures had to be taken to speed up the switchover. In
Slovenia, subsidies were provided to certain providers having to broadcast in analogue and
digital techniques simultaneously. In Hungary, a fine was imposed on the single digital
terrestrial television provider for not complying with its obligations with regard to the
availability of service and the provision of information.

In the meantime, most Member States continue adopting new legislation regarding the
necessary procedures for the granting of broadcast licences. In 2009, national regulatory
authorities further carried out or completed tenders or auctions for the allocation of multiplex
capacity (Flemish Region of Belgium, Latvia, Portugal, Slovakia), or were preparing for it
(Italy, Denmark). In Spain, following a controversial decision of August 2009, DTTV licence
holders have been allowed to provide also pay-TV services.

Pursuant to the Authorisation Directive, Member States are obliged, when assigning radio
frequencies, including for broadcasting purposes, to follow open, transparent and non-
discriminatory procedures. Selection criteria must be objectively justified, non-discriminatory,
proportionate and transparent. The Commission will continue monitoring legal and procedural
arrangements during the transition towards full implementation of digital television as to their
compliance with Community law.

THE CONSUMER INTEREST

Tariff transparency and quality of service

The requirement to provide transparent and up-to-date information on tariff plans, prices, and
service terms and conditions is one of the fundamental pillars of EU consumer protection
rules in the area of telecommunications. In addition, the rules entail specific requirements
related to consumer contracts and quality of service.

55

EN



EN

Consumers continue to face difficulties in comparing complex tariff plans and contractual
conditions. This was evidenced also by the second Consumer Markets Scoreboard (2009)**.
Therefore, the necessity to further advance or to reinforce measures on transparency and
quality of service, in order to ensure that consumers can take a better informed decision, is
widely recognised. Several Member States have taken concrete action in this respect,
introducing new legislation and regulation aiming at easier access to information for
consumers. Such was the case at least in Romania, Portugal, France, United Kingdom, Spain,
Lithuania, Poland, and Hungary.

Besides amendments to the national legislation, a variety of other measures on particular
issues have been taken by several Member States. In Portugal, for example, certain quality of
service parameters were redefined for fixed telephony services. The drive for more
transparency in this area in Denmark led to discussions on a possible introduction of a service
quality index.

As regards quality of service in general, the most notable attention was paid to internet
services, and in particular the level of broadband speeds actually provided. One of the most
innovative approaches in this context is a deployment of IT tools which allow end-users to
test their actual broadband speeds. This form of consumer tools, available for example in
Denmark, Latvia, Lithuania, Italy and Greece, are becoming a popular instrument for
consumers to verify whether the actual broadband speed delivered corresponds to the
advertised speed level and to what they are actually paying for. In Italy, consumers are now
able to withdraw from their contracts in case of divergence with the declared connection
speed. The Slovenian NRA issued a recommendation on the provision of broadband speeds,
and the Portuguese NRA published a report on the quality of service for access to internet
services, highlighting the upload speeds and network latency as the main differences between
fixed and mobile networks. The United Kingdom NRA carried out a broadband speeds survey
comparing the service provision of the largest internet service providers. In Hungary, several
operators were subject to fines for a failure to provide correct information to consumers on
broadband speeds and data limits.

The EU framework encourages provision of information to allow for a development of
independent evaluation mechanisms enabling cost comparisons of alternative usage patterns.
Web-based interactive platforms or other, simpler online tools, have been developed in a
number of Member States to date. A 'tariff simulator' is available in Belgium, and a new
specific website for consumers to check information on roaming has been launched by the
Portuguese regulator. Where these websites are already in place for some time, efforts have
been dedicated to update, improve or expand the scope of information provided (Denmark,
Malta, Slovenia, Sweden, Lithuania, Hungary, UK). An online price comparison tool is under
preparation in Romania. Some of the online price guides cover a full range of telecoms
services, such as fixed and mobile voice, broadband, and TV. Spain is publishing a
comparison of retail broadband offers and quality of service data for different services. While
these projects are mostly run by the national regulators, there are some led by the industry,
subject to certification from the NRA. This has lead to the development of several national

4 For instance, one out of four consumers who switched their Internet provides found switching difficult

and every tenth consumer who managed to change the Internet provider felt that s/he actually lost out as
s/he ended up with an even more expensive provider.
See http://ec.europa.eu/consumers/strategy/docs/2nd_edition _scoreboard en.pdf
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price comparison services in the United Kingdom, and is leading to development of such
services in Poland.

Transparency with regard to premium rate and value added services remains an issue of
discontent in many countries. The Dutch NRA has undertaken an exercise of enforcing
transparency obligations with respect to certain categories of the most expensive premium
rate numbers and with respect to correct use of premium numbers, withdrawing those where
abuse was suspected. In Germany, price caps were imposed on calls to consumer hotlines;
France now obliges service providers to inform consumers of the price for calls to value
added services by means of a free short message. Measures to improve transparency with
respect to call charges for the widely used non-geographic number ranges were introduced in
the United Kingdom; Belgium reduced price caps for mobile calls to certain expensive ranges
of numbers and aligned them with fixed calls. Spain adopted a new code of conduct for
premium data services, which inter alia reinforces users' information rights, as well as the
right to be disconnected from these services. In Portugal, new legislation entered into force
where subscribers can opt-out from receiving value-added SMS and MMS.

Consumers are often confused about contractual terms and conditions. To address the most
frequent sources of concerns, the Dutch legislator set clearer conditions for termination of
indefinite contracts, Spain adopted a Charter of user's rights, with provisions related to more
details in contracts, a more efficient procedure for complaints, contract cancellation and rights
for mobile prepaid users, and the Slovenian regulator adopted new guidelines on prevention
of bill shocks. Overall, the progress in some areas for a number of Member States has been
notable and welcome. However, the efforts to tackle the identified deficiencies could be
stepped up in many countries. The process of enhancing transparency and quality of service,
given its wide-ranging nature, should be regarded as an ongoing and evolving process which
has to be monitored and responded to as the market develops and as the move towards the
strengthened rules in the revised framework approaches.

Universal Service

Four universal service elements, namely (i) access at a fixed location to telephony services,
fax communications and functional internet, (ii) comprehensive directory and directory
enquiry service, (iii) availability of public payphones, (iv) and special measures for disabled,
those on low income and with special needs, comprise the set of minimum
telecommunications services that have to be available to all end-users at an affordable price
and specified quality.

These elements should be under regular review. Member States, on the basis of the national
conditions, decide what elements are not satisfactorily provided by the market under normal
commercial conditions and therefore have to be provided by designated undertaking(s). There
are currently three Member States where the provision of these minimum services is carried
out without a formal designation: Germany, Luxembourg and Sweden. In the Czech Republic,
provision of complementary services to access provision, such as phased payment for a new
connection, free itemised billing and selective call barring, were removed from the scope of
designations.

Several Member States carried out new designation procedures for some or all elements
where previous obligations had expired. The French and the Slovenian fixed incumbent have
been designated again to provide access at a fixed location, while another market player was
designated for the provision of comprehensive directory and directory enquiry services. The
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incumbent operator was designated to provide special terminal equipment for disabled users
in the Czech Republic.

Similarly, the universal service obligation was extended for the designated undertaking
without a transparent designation procedure in Hungary (via legislation). In Greece, Italy,
Bulgaria, the Netherlands, Portugal, and Belgium (other than social tariffs), universal service
is provided on the basis of a transitional regime where undertakings involved have not been
designated on the basis of the EU regulatory framework. In these instances, the Commission
notes that there is a need to carry out a designation procedure respecting the principles
envisaged by the EU framework as soon as possible. Preparations for new designations are
ongoing in Portugal, Malta, Greece and Spain.

Apart from new designations, the obligations in place have been reconsidered in several
countries, in particular as regards public payphones. The decreasing trend of their usage has
led to reductions in density criteria in the Czech Republic, Latvia, and Lithuania. Reductions
in this context are further considered in Slovakia and Austria. In contrast, additional
mandatory services, such as maritime services, ISDN and leased lines, are provided under the
universal service umbrella in Denmark.

The possible inclusion of broadband services within the scope of universal service elements is
increasingly becoming a point of interest. Besides France and Spain, other Members States
such Cyprus and Romania have initiated considerations in this regard. However, it is only
Finland which has so far actually taken concrete measures to initiate a designation procedure
for universal service broadband of 1 Mbps. At the same time, the financing of this service
foreseen in the legislation, if any, is to be covered by public funds. For further illustration of
considerations in this respect, the UK Government announced a 'universal service
commitment' to ensure at least 2 Mbps to all users by 2012 with the help of public funding.
The Commission is carrying out a public consultation on the future direction of universal
service provision in line with the revised framework in the course of 2010.

The financing mechanism envisaged to cover the net cost of universal service provision,
where an unfair burden for the designated undertaking was established, entails two options:
funding via a sector-specific fund made of contributions from market players, or public
funding. A vast majority of Member States foresee the former financing option, while in
Finland and Sweden’ only public funding is envisaged in the legislation. Malta, Portugal and
Czech Republic allow both sector-specific funding and public funding.

Several Member States have received new requests for compensation, or are evaluating earlier
requests received. Even if the provisions for financing are in place, the financing mechanism
for universal service is not activated in the majority of Member States. Such a compensation
mechanism has been activated in the Czech Republic, France, Italy, Romania, Spain, Latvia,
and Belgium (for social tariffs). In Austria, market players voluntarily pay out compensation
to the designated undertaking on the basis of commercial agreements without activating an
official compensation mechanism. The net cost calculation and establishment of an unfair
burden appears to be a complicated and time-consuming process for the majority of the
countries involved. Due to various administrative delays, court proceedings, delays in
contributions, or updates of net cost calculation methodologies, compensation is only received
by the designated operators in France, Czech Republic, Spain and Romania. Nonetheless, in

» Sweden is currently discussing new options for universal service financing.
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the Czech Republic, following a court's decision of 2009, the net cost has to be revisited for
the period of 2001-2006 as the contributing operators had not been granted the status of a
party to the administrative proceeding concerning the net cost calculation. Furthermore, the
Romanian compensation mechanism is under scrutiny by the Commission services for
compliance with the framework.

Where the net cost figures have been finalised, the total sum has a decreasing trend in most
cases. The latest available net cost figures are the following: Belgium € 48.4 million (2003),
Czech Republic € 13.77 million (2006)*°, Spain € 71.1 million (2007)*’, Latvia € 0.54 million
(2008), Romania € 0.47 million (2008°®), France € 22.9 million (2007), and Italy € 41 million
(2003). The net cost calculations are currently ongoing in Poland, Portugal and Slovakia, to
determine whether such costs represent an unfair burden on the designated undertaking. With
regard to the process, the Commission recalls the need to take into account all tangible and
intangible benefits when determining the net cost, and to maintain a high level of transparency
for all parties involved in the compensation mechanism.

Infringement proceedings related to incorrect implementation of universal service provisions
were still pending against Belgium, Portugal and Spain. Moreover, the Danish financing
mechanism is currently under scrutiny by the Commission services for compliance with the
EU framework.

Directory services and directory enquiry services

Comprehensive directories and comprehensive directory enquiry services constitute an
integral part of universal service as defined by the Universal Service Directive. These
important information/access consumer tools should include information of all subscribers,
irrespective whether mobile or fixed, provided that prior subscriber consent was given and all
relevant personal data protection rules are respected.

Action towards provision of these services has been taken in some Member States where such
comprehensive directories and directory enquiry services were not available in 2008. The
Bulgarian authorities report that these services became available in September 2009, but
certain improvements are still necessary in order to ensure that subscribers are given the
possibility to express their consent for their data to be included in a comprehensive directory.
In Romania, a directory and a directory enquiry service have been available since October
2009 under the universal service regime, however, it seems that not all operators assigning
telephone numbers have submitted their subscriber database The Commission services are
monitoring and assessing the developments with respect to compliance with the regulatory
framework. In March 2009, the ECJ ruled that by failing to ensure availability to all end-users
of at least one comprehensive directory and directory enquiry service, Portugal failed to fulfil
its obligations under the Directive™. Although some developments took place in 2009, the
infringement proceeding for non compliance with the ECJ judgement is still pending as not all
operators have yet supplied their subscribers' data to the universal service provider.

36 Total of 354 150 460 CZK. The net cost for the provision of special tariffs, covered from the state

budget, was set and paid up to 2008 (140 919 808 CZK, € 5.48 million). The finalisation of the net cost
for those universal service elements to be covered by the sector-specific fund for years 2007-2008 is
pending.

The reduction in net cost amount may partly be attributed to use of EU funding for this purpose.
Significant reduction in net cost linked to lower spending on telecentres.

% Case C-458/07.
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Where the market delivers the comprehensive directories and directory enquiry services at a
satisfactory level, several Member States have taken the decision not to designate a universal
service provider for this area. Such is already the case in the Czech Republic, Estonia, Italy,
Finland, Ireland and Austria (for comprehensive directory enquiry services) °°. Most recently,
Malta is in the process of reconsidering whether to maintain the provision of printed
directories in the scope of its universal service designations.

Besides the provision of comprehensive services, the framework facilitates development of
competition for directory-related services by mandating an obligation on undertakings
assigning phone numbers to provide relevant subscriber information on fair, objective, cost-
oriented and non-discriminatory terms to directory providers. While most of the larger
operators provide directory services at least in relation to their own subscribers, competition
between numerous service providers continues to develop in several Member States (e.g.
Italy, Czech Republic, United Kingdom, Germany, France, Spain, the Netherlands). The
118xxx range of service codes are most commonly used as regards directory enquiry services.
Some of the service providers are present in several Member States; some offer in addition to
their core service other value added services such as for example call completion by SMS or
reverse search.

Concerns have been raised in Bulgaria, where it appears that the development of competition
may be constrained as service providers that do not own networks may face difficulties in
access to dedicated 118xxx numbers. The Commission services have launched an
investigation in this regard. The Court of Appeal in the United Kingdom concluded that the
current universal service (wholesale) obligation requiring the designated undertaking to make
available its aggregated comprehensive database to alternative service providers on fair,
reasonable and cost-oriented terms was invalid but also decided to obtain a preliminary ruling
on this point from the ECJ before giving judgement. Similarly, a German Court has referred
to ECJ for a preliminary ruling questions related to access to aggregated subscriber data
base.®’ Improved access to subscriber information for directory providers has been proposed
in amendments of the national legislation in Slovakia and in the Czech Republic.

Userswith disabilities and social needs

The Universal Service Directive encourages action on the part of Member States to ensure
access and affordability of publicly available telephony services for disabled users, those
users on low income and with special needs. The majority of Member States continue to
provide special services to this group of consumers and end-users as a part of universal
service provision. Most typical measures include reduced tariffs and packages; provision of
special terminal equipment, including public payphones; and access to emergency services for
different groups of disabled users.

In 2009, only a few developments have been reported in this area. The Czech regulator carried
out a new designation of the universal service provider for special terminal equipment. In
Latvia, the scope of universal service related to disabled users has been modified so as to
provide free of charge installation of new lines, including broadband lines, 75% discount on
monthly subscriptions, 20% discount on local calls, and a discount on broadband

60 In addition to Sweden, Germany and Luxembourg where there is no formal designation for any of the

universal service elements.
o1 C-543/09.
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subscriptions. In Spain, the family income threshold was reduced in order to allow more
Spanish citizens to benefit from measures targeted at people with special needs. An
association of French operators launched a pilot centre for the relay of calls for deaf persons.
In Poland, a range of services dedicated to handicapped subscribers is available, including
discounts, special bills for the blind, equipment for those with hearing difficulties, as well as a
software allowing for the use of a computer by the blinking of an eye.

Overall, the differences in action taken by the Member States in this area remain. More
dedicated and targeted efforts would be beneficial to bring the level of choice of providers and
services available for disabled people and those with special needs to that enjoyed by the
majority of end-users.

Users accessto theInternet and network management

The online economy builds on the availability of innovative services and applications. This
highlights the importance of preserving the open and neutral character of the internet. In
addition to the regulatory tools available under the market review mechanism, the new
framework strengthens transparency requirements and provides the NRAs with powers to set
quality of service parameters so as to prevent the degradation of services and the hindering or
slowing down of traffic over networks.

So far net neutrality has been identified as an issue in some Member States mainly in the
context of mobile operators either preventing access or applying differentiated pricing
strategies to VoIP services. Mobile operators do not appear to apply restrictions for access to
VoIP services over their networks in many Member States (e.g. Slovakia, Latvia, Hungary,
Czech Republic, UK, Malta). In Hungary, operators stated that, in view of the future
developments of VolIP, operators may need to reflect on alternative policies for VolP access.
The possibility to make VoIP calls over the mobile access network has become a topic of
controversy in Germany. The NRA requested all mobile operators in May 2009 to explain
their practices but found no grounds to intervene. All mobile operators reported that they have
enabled their customers to use VolP services — either without restrictions, or (as in the case of
the two larger operators) using a dedicated tariff. In the UK, the approaches to mobile VoIP
differ among the MNOs — while some apply differentiated pricing depending on whether
VolP is allowed or not, others charge no extra fees. In the Netherlands some net neutrality
issues have also been under discussion. Traffic was "squeezed" from heavy Internet users on
certain broadband networks while some mobile 3G network operators blocked the use of
particular Internet services. Although this now seems to have been provisionally solved by the
functioning of the market (i.e. new more expensive offerings including the use of VolP), the
national consumer association requests more transparency from network operators as to the
download capacity of the broadband service. The Ministry is preparing a policy reflection on
these issues.

There has also been a debate in some Member States with regard to striking a balance
between the end-users' rights and the need to protect intellectual property rights. In France,
the long discussed provisions on the diffusion and protection of creative content on the
Internet (the Hadopi Law) entered into force in November 2009. The new law introduced a
suspension of the connection as a sanction for offences related to certain intellectual property
infringements. In the UK, the ‘Digital Economy Bill’ submitted to Parliament provides that
copyright owners may notify Internet operators of suspected infringements, which operators
then have an obligation to pass on to the subscriber. Furthermore, the Bill provides that the
Secretary of State may impose technical obligations on Internet service providers, which
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include limitations on the speed or capacity of a broadband connection, preventing access to
certain material, suspending the service altogether, or limiting the service in any other way.
The details of the procedure will have to be set out in secondary legislation. In Ireland, in
accordance with a settlement reached between the incumbent operator and record companies
the incumbent will operate a “three strikes” policy meaning that after being supplied with the
[P addresses of suspected infringers by the record companies, the incumbent will twice warn
infringers that their IP address has been detected as infringing copyright. If these warnings are
ignored or unheeded, the incumbent will proceed to disconnect the suspected infringers.

In this respect, the newly adopted regulatory framework deals with measures taken by
Member States regarding end-users’ access to or use of communications services and
applications. It requires in particular that the persons concerned by any such measures are
entitled to a prior fair and impartial procedure, including the right to be heard, and have a
right to an effective and timely judicial review.

The Commission services will keep, in line with its Declaration to the European Parliament®,
developments under close scrutiny.

Number portability

Number portability allows subscribers to retain their numbers independently of undertakings
providing the service. The facility is one of the fundamental instruments reinforcing consumer
choice. It enables the fostering of competition, in particular when new players enter the
market. The task of the national regulators is to make sure the wholesale pricing is cost-
oriented and that retail prices do not act as disincentives to the take-up of number portability.
At the same time, appropriate tariff transparency needs to be ensured for those who port their
numbers and those who call such numbers.

Number portability is now available in all Member States both for mobile and fixed numbers.
Despite the progress notable in the service provision in Bulgaria, number portability is still
not provided for fixed numbers connected to analogue exchanges. An infringement
proceeding is pending against Bulgaria with respect to fixed number portability.

The key actions of Member States related to number portability in 2009 evolved around the
reduction of the time it takes to port a number. Significant shortening of time limits were
introduced in several Member States: in Portugal (for mobile numbers) and Netherlands, the
time limit to port a number was reduced to three working days, in Slovakia to five working
days, and a one day limit for mobile numbers and sevendays for fixed was introduced in
Poland. In the Czech Republic, the time limits for inter-operator procedures were shortened.
Further reductions of porting time are planned in Greece and Sweden (three days) and Spain
(two days). Presently, the scale of differences is still large: from one day to port a mobile
number in Malta and Ireland, to 12 days in Greece (on average); and from two days to port a
fixed number in Belgium to 15 days in Bulgaria, Italy and Sweden.

Various factors appear to play a role in the take-up of number portability. Besides the time
factor, where lengthy timing may discourage from use, other procedures employed by donor
and recipient operators vis-a-vis subscribers may also have an influence on the usage.
Cumbersome and complicated procedures tend to bear a negative impact on the take-up,
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whereas the solutions provided by one-stop-shops appear to offer the simplest means to
number portability from the consumer viewpoint. Engaging in win-back strategies and offers
also appears to play a role in some cases. Long-term contracts, large differences between on-
net and off-net prices, and high contract termination costs may prevent subscribers from
switching to another operator. In response to such issues, in Italy for instance, both the NRA
and the competition authority intervened to ensure that mobile operators do not resort to
unlawful practices in order to retain customers - significant fines were imposed for
anticompetitive behaviour and inappropriate use of subscriber data. In Spain, the NRA
allowed the subscribers' verbal consent for porting numbers, verified at a later stage by an
independent party.

The retail price is an important and decisive factor. The EU rules stipulate that charges
applied to consumers in relation to number portability should not act as disincentives. The
retail cost is at zero or at a symbolic level in at least 21 Member States®.

Prices constitute an important element of number portability also from the wholesale
perspective. The wholesale charges are usually negotiated commercially, but in some cases
the decision is made by the NRA via disputes. Wholesale prices across the EU vary to a great
extent: from zero charge for porting fixed numbers in Estonia, Germany and Lithuania to
€33.9 in the Czech Republic and up to €50 in Slovakia; and from zero charge for mobile
porting in seven Member States® to €20.6 in the Czech Republic and €33.2 in Slovakia.
Alternative operators and smaller players have expressed concerns with regard to high
wholesale prices in the Czech Republic, Bulgaria, Malta, whilst inter-operator charges were a
subject of disputes in Latvia.

Concerns have also been noted in relation to the proper functioning of number portability
systems where a central database is not used. (e.g. Luxembourg, Poland). In this context,
modifications are planned in Spain in terms of change from a distributed to a centralised
system for mobile number portability, although the sharing of the costs still needs to be
clarified. In Malta, a solution has been found with respect to concerns on low ceilings for the
number of daily portings and the NRA has put forward a proposal to reduce wholesale
charges for porting mobile and fixed numbers. In the United Kingdom, concerns have been
raised in relation to donor-led systems and indirect routing of calls to ported numbers. The
United Kingdom regulator launched a national public consultation proposing solutions to
improve the system of number portability. The Portuguese NRA revised the number
portability rules in 2009 - as a result, most controversial issues appear to have been resolved;
moreover, the regulator has imposed a penalty on the incumbent operator for breaching the
national number portability rules.

Number portability is gradually extended beyond the 'traditional' technologies. In the Czech
Republic, for example, VoIP providing PATS are now included in number portability
systems, and portability has been extended between fixed and mobile networks for certain
value-added services. In Belgium, number portability now further includes also nomadic
VolIP.

63 Bulgaria (free for mobile numbers only), France, Luxembourg, Portugal (only mobile except one

operator charging business customers), Spain, Malta, Cyprus, Belgium, Netherlands, Latvia, Ireland,
Greece, Poland, Italy (mobiles), Lithuania, United Kingdom, Hungary, Czech Republic (except some
fixed alternative players), Estonia, Finland, Romania.

64 Germany, Estonia, Spain, France, Italy, Lithuania, Poland.
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Transparency is an important aspect of number portability, in particular for Member States
where pricing regimes based on on-net/off-net tariffs prevail. In order to facilitate better
provision of information to this end, several countries have employed the practise of a 'beep'
or a message to inform subscribers of the fact that they are calling a ported number. In this
context, it should be noted that while measures to reinforce transparency are valuable and
welcome, they should be balanced so as not to create disincentives to use the facility of
number portability. Concerns in this regard related to long messages when placing a call to a
ported number have been reported in Austria.

Switching of internet providers appears to be a frequent source of complaint in several
Member States. However, it appears that in general there are only very few measures in place
to streamline and improve the switching procedures. In this context, a public consultation on a
single switching procedure is under preparation in the United Kingdom. In the Netherlands,
the industry introduced self-regulation of internet providers to enable easy switching for
broadband. New rules on switching internet service providers in France allow maintaining the
existing e-mail address under the provider's domain during the first six months following the
termination of a contract. The Italian NRA was active in facilitating better migration
procedures for LLU customers.

Overall, there is still ample scope and potential for a faster and better functioning number
portability process. The Commission services are closely monitoring the developments in this
respect. The revised EU framework brings forward certain changes facilitating easier and
faster change of a provider, inter alia by shortening the time limit to port a number to one
working day.

Out-of-court dispute resolution

With a growing number of electronic communications service providers and ever widening
range of services offered, often with complex and unclear pricing and contractual conditions,
the need for an effective procedure dealing with disputes involving consumers is evident.
Member States therefore have the obligation to ensure a simple, transparent and inexpensive
alternative to a formal and often lengthy and costly court procedure to deal with consumer
disputes.

The sources of the most frequent consumer complaints remain unaltered: billing and payment
issues, debt collection, contracts and their cancellation, tariff transparency, early expiry of
pre-paid cards, and low quality of service, especially with regard to broadband speed levels.
The Spanish consumer associations were in particular concerned about the low quality of
operators' customer service quality available via helplines. In some Member States, such as
for example Bulgaria and Greece, installation of antennae for wireless transmission appears to
raise increasing concerns with respect to electromagnetic levels and health.

The number of consumer complaints in 2009 shows a mixed picture. Several Member States
have reported a notable increase of consumer complaints received (Czech Republic, Portugal,
Belgium, Spain, Estonia) while others note a gradual decreasing tendency for submission of
complaints (Denmark, Austria, Cyprus, Greece, France). In this context, it has been noted that
targeted regulation aiming at resolving specific issues of pressing consumer concern, as well
as actions taken by the industry, often help to bring the desired effects in terms of increasing
consumer satisfaction and resulting in the reduction of consumer complaints in particular
areas.
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For example, the positive developments in Greece can be attributed to previous actions of the
regulator, such as issuing of the Code of Practice for value added services and premium rate
SMS and imposing penalties, as well as to improvements in the quality of service offered by
market operators in terms of customer care and technical support. Similarly, the legislation
adopted in France targeting specific issues of frequent user complaints appears to have
facilitated a decline of complaints. In Poland, consumers make a good use of the NRA's
services such as the call centre or mediation service for complaints. In the Netherlands and
Spain, for example, a 'do not call me' register gives consumers an opportunity to avoid
unsolicited commercial calls.

Where two or more national bodies are involved in out-of-court dispute resolution
mechanisms, it is important to streamline and coordinate such mechanisms so that overlaps in
competence or contradictory decisions are avoided. A need for better coordination between all
the different bodies dealing with complaints at national, regional, and local level has been
noted in Spain. The Commission services are following the developments on the
establishment of a new procedure in Luxembourg, where the current provisions do not seem
to effectively implement the out-of-court dispute procedure.

European emergency number 112

Guaranteeing the safety of EU citizens when travelling abroad through the availability of the
EU-wide emergency number 112 remained high in the Commission's priorities. The single
European emergency number 112 can be dialled to contact emergency services from fixed and
mobile phones free of charge from anywhere in the EU. Member States must ensure that
citizens are kept informed about the existence and purpose of 112. However, only 25% of EU
citizens could spontaneously identify 112 as the number to call for emergency services from
anywhere in the EU (a very small increase of one percentage point compared to the previous
year) and just 22% had received information about 112 in the last year.

The Commission has actively contributed to raising awareness of 112. In February 2009, the
Commission, the European Parliament and the Council declared 11 February as the 'European
112 Day'. On that day, different awareness and networking activities will be organised every
year in order to promote the existence and use of 112 throughout the EU.

Furthermore, the amended Roaming Regulation®, which entered into force on 1 July 2009,
provides that citizens using their mobile phone, when travelling to another Member State,
should receive an SMS informing them about the availability of 112 for accessing emergency
services free of charge. Finally, the Commission launched a website®® in several languages
dedicated to 112 that provides information on when to call 112 and how 112 works across the
EU.

The Commission has been closely monitoring the implementation of the EU provisions
related to 112 in the Member States. The Universal Service Directive requires that Member
States ensure that operators provide emergency services with information to locate people
calling 112 from fixed or mobile phones. In 2009, the Commission closed infringement
proceedings against the Netherlands and Lithuania for failure to implement the provision of
caller location information for 112 calls after the situation was remedied by national
authorities. However, an infringement proceeding is still pending against Italy regarding the

6 EC Regulation 544/2009 of the European Parliament and of the Council of 18 June 2009.
66 http://ec.europa.eu/112
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provision of caller location information, where a reasoned opinion was sent in November
2009, following the judgment of the European Court of Justice®’.

There are still some areas for improvement in relation to caller location information. The
Commission services are currently investigating the situation in Malta and France. Moreover,
in Estonia, Sweden, Spain and the Netherlands, caller location information is not provided for
all or some 112 calls made by users of international roaming services. Despite the fact that the
majority of Member States reported that mobile users can access 112 when they do not have
coverage of their home network by using another available network, several countries
indicated that caller location is not provided for those users. Moreover, in Estonia, Hungary,
Spain, France and Lithuania caller location information is not provided for all or some fixed
112 calls in cases where the subscribers are not included in directory services and/or have
prevented the presentation of calling line identification. The Commission services are looking
into these issues.

The regulatory framework also requires that Member States make sure that 112 calls are
answered and handled efficiently. In this regard, the Commission launched an infringement
proceeding against Italy for not having ensured that the handling and answering of 112 calls is
as effective as for calls made to other national emergency numbers. Following some positive
developments, the case was recently closed. Moreover, some problems in transferring 112
calls to the appropriate emergency service have also been reported in France. The
Commission services are following this issue.

The Commission has continued to receive a number of complaints regarding the treatment of
112 calls in foreign languages. The possibility for operators to answer 112 calls in more than
one language is essential for the efficient functioning of the emergency response, especially
when called by citizens travelling to other EU countries. However, it depends very much on
the situation in each specific country and region, as responsibility for the organisation of the
emergency services overall and language capabilities in particular rests with the Member
States.

The EU provisions on 112 have been strengthened following the adoption of the revised
regulatory framework, in particular regarding quicker provision of caller location information
to the emergency authorities, awareness raising for travellers, extended access obligations to
certain types of Internet telephony providers and improved access for disabled users.

In particular, the revised regulatory framework states that competent regulatory authorities
must lay down criteria for the accuracy and reliability of caller location information. In this
regard, Bulgaria has adopted specific requirements for accuracy of caller location information
for mobile calls to 112: a maximum of 100 meters in towns and villages and 1 km in other
areas.

The Commission has been promoting Member States' cooperation and exchange of 112 best
practice concerning this issue and other issues related to the good functioning of 112 through
different expert bodies, such as the Communications Committee and the Expert Group on
Emergency Access, and it is also working to make 112 more accessible for all citizens by
financing research projects. The Commission will continue to work very actively in order to

67 C-539/07.
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ensure that the single European emergency number is available and known by citizens across
the EU.

Must carry

Pursuant to the Universal Service Directive, Member States may impose reasonable "must
carry" obligations for the transmission of specified broadcast channels and services on the
network operators under their jurisdiction, for legitimate public policy reasons. However,
such obligations should only be imposed where they are strictly necessary to meet clearly
defined general interest objectives, and should be proportionate and transparent. Furthermore,
these obligations shall only be imposed where a significant number of end-users use these
networks as their principal means to receive radio and television broadcasts. Member States
must review these "must-carry" obligations on a regular basis.

In some Member States must-carry obligations have been extended to digital terrestrial
platforms (Ireland, Malta and Portugal), and to mobile television (France). These must-carry
obligations are generally limited to public broadcasters and/or some regional or local
channels. The introduction of digital transmission has furthermore allowed Member States to
restrict the must-carry obligations imposed on the cable network operators (the Netherlands).

Finland is currently considering introducing the obligation to transmit additional services,
such as subtitling and subtitles-to-speech, which should facilitate the viewing of television
broadcasts by disabled people and immigrants.

The Commission was able to close ongoing infringement proceedings against the Netherlands
and Germany in 2009. In the Netherlands, new must-carry obligations imposed on digital
networks were limited to a certain number of public service broadcasters and regional
channels. As regards Germany, by its preliminary ruling of December 2008, the European
Court of Justice had clarified, with regard to the "must carry" rules of the Land of Lower
Saxony, that the relevant Universal Service Directive provisions do not preclude national
legislation from requiring a cable operator to carry over its analogue cable network certain
channels and services provided that those obligations do not give rise to unreasonable
economic consequences, which is a matter for national courts to establish®.

In October 2009, the Commission decided to take Belgium to Court for not having changed
the existing “must carry” legislation for the bilingual region of Brussels-Capital. Contrary to
the requirements of the Universal Service Directive, the procedure for the designation of
"must-carry" channels lacks transparency, which makes it also difficult to assess the
proportionality of the obligations imposed.

ePrivacy

The ePrivacy Directive® particularises and complements the general Data Protection
Directive’” in the area of electronic communications. It provides for basic obligations to

o8 Judgement of 22 December 2008, C-336/07, Kabel Deutschland Vertrieb und Service, not yet
published.

Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector (OJ L
201, 31.07.2002, p. 37).
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ensure the security and confidentiality of communications over EU electronic
communications networks, and gives consumers a set of tools to protect their privacy and
personal data.

Implementation and enforcement

A study on enforcement activities against spam, spyware and malicious software published by
the Commission in October 2009”' found that although in recent years several EU countries
have taken measures to enforce Europe's ban on spam, including fines for spammers, the
number of prosecuted cases and sanctions imposed on lawbreakers vary considerably. Also it
has become clear that the national competent authorities have not taken sufficient action to
enforce the ban on spyware and malicious software.

The study confirms the need for legislative improvements included in the revised regulatory
framework: clearer and more consistent enforcement rules and dissuasive sanctions, better
cross-border cooperation, and adequate resources for national authorities in charge of
protecting citizens' online privacy.

On an international level the European Commission is negotiating an agreement with the US
on cross border cooperation in the enforcement of consumer protection laws. Industry figures
show that one in six spam e-mails are sent from the US. On the basis of the revised rules,
cooperation on spam will be included in the scope of the EU-US agreement.

Enforcement policies over the Internet raised the issue of the complex balance between
privacy and other interests, such as intellectual property rights, business secrets or national
security.

In France, a law on the diffusion and protection of Internet content was adopted in 2009
which allows agents of the newly created anti-piracy agency to obtain from electronic
communications operators any information relating to the traffic on their networks, in
particular personal data of the clients whose Internet connection was used for unauthorised
diffusion of copyright protected elements. In the UK, the draft Digital Economy Bill
presented by the Government to Parliament provides for the possibility for rights owners to
make copyright infringement reports to the Internet service provider, which would be required
to notify them to the subscribers infringing copyrights. The right owners would also be able to
apply to the court to learn the subscriber's identity and to bring proceedings against the
subscribers for copyright infringements. Finally, the High Court in Austria decided that
Internet service providers cannot be forced to give personal details of their subscribers to
rights holders with a view to enforcing copyrights without a Court order.

The Finnish law was amended to enable employers to examine the traffic data of employees'
e-mail messages in cases of alleged breaches of business secrets. Companies can also get
access to information concerning the size of the e-mails and whether or not any documents
were attached. Access to the content of the messages as such was not allowed.

70 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free movement of
such data (OJ L. 281, 23.11.1995, p. 31).
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In view of combating terrorism, the Greek government adopted legislation on the
identification of users of mobile telephony equipment and services. Subscribers not providing
correct details are subject to criminal liability. After July 2010 any anonymous SIM cards will
be blocked. A similar registration requirement for mobile prepaid users was implemented in
Spain. In November 2009, prepaid customers that had not been registered were temporarily
disconnected, although they can still be re-connected in case they register by May 2010.

Confidentiality and security

Marketing techniques using electronic communications have been the subject of specific
attention in 2009. Following complaints to authorities on the use of behavioural advertising
technology, the Commission launched an infringement proceeding against the UK concerning
incorrect transposition of EU rules on confidentiality of communications provided in the
ePrivacy Directive and the Data Protection Directive related to user consent, sanctions in case
of infringements and lack of an independent authority to supervise interception activities.
Following the analysis of the UK authorities' response to the letter of formal notice, the
Commission took the case to the second phase by sending a reasoned opinion.

In Italy, databases have been set up for telemarketing purposes on the basis of public
subscriber directories. They include personal data where no explicit consent for the use of this
information had been granted by the individuals concerned. The use of these databases was
allowed until 31 December 2009 and prolonged for a further six months. The Commission
services are currently looking into the matter.

Some Member States are taking measures to ensure the integrity and security of electronic
communications. For instance, Malta announced plans to set up a National Information
Security Agency, the operations of which are expected to commence in early 2010. In
Sweden, SAMFI, a collaboration group, coordinates cooperation between governmental
bodies within the information security field. The group consists of the Swedish Defence
Materiel Administration, the National Defence Radio Establishment, the Swedish Armed
Forces, the Swedish Civil Contingencies Agency (MSB), the Swedish Police, SITIC and the
Swedish Administrative Development Agency.

Member States are also taking steps towards raising consumer awareness about online
security risks. The Dutch NRA requires information on the security risks posed by the Internet
to be actively provided to consumers by Internet service providers. In Sweden, an interactive
education tool on Internet security is run by the national regulatory authority whereas the
Swedish consumer protection office provides advice to consumers on spam and Internet
security. In Spain, the national data protection authority issued some recommendations on
data protection and participated in the introduction of a Robinson list, which is a list of people
who opt not to receive direct marketing communications.

Data protection and privacy principles laid down in the EU rules apply also to those public
electronic communications networks and services which are used to support data collection
and identification devices. In order to provide guidance on the design and operation of RFID
applications in a lawful, ethical and socially and politically acceptable way, respecting the
right to privacy and ensuring protection of personal data, the Commission adopted in May
2009 a Recommendation on the implementation of privacy and data protection principles in
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such applications’. Follow-up work to the Recommendation includes the preparation of a
framework for privacy impact assessments by industry stakeholders. The Recommendation
also calls for the development of schemes that can demonstrate that an appropriate level of
information security and protection of privacy is established in relation to the assessed risks
connected with an application.

Data retention

Ireland's challenge” of the legal basis for the Data Retention Directive was rejected by the
European Court of Justice in February 2009.

In connection with the non-communication of transposition measures for the Data Retention
Directive, the Commission sent a reasoned opinion to Luxembourg and referred five cases to
the European Court of Justice (Austria, Greece, Ireland, the Netherlands and Sweden) in
2009. Whereas two of these cases were closed following the notification of respective
national transposition measures (the Netherlands and Poland) the European Court of Justice in
November 2009 condemned Greece and Ireland’® for not transposing the Directive. The
Commission is monitoring what measures are taken by these two Member States to comply
with the judgment. In addition, in December 2009, there were four infringement cases
pending related to the non-communication of transposition measures for the Data Retention
Directive (Austria, Luxembourg, Romania and Sweden). In Portugal, national legislation
transposing the Data Retention Directive finally entered into force in August 2009.

In several Member States national legislation transposing the Data Retention Directive was
challenged before national Courts. In Bulgaria, the Supreme Administrative Court annulled
certain provisions of the national law (adopted in January 2008) concerning the rules for
access to the retained data by the relevant authorities. In Romania, the national act
implementing the Directive was found to be in breach of the Romanian constitutional
principles in October 2009. In Germany, there were numerous constitutional complaints
pending against the provisions on data retention at the end of 2009. The implementing
legislation was challenged before the Constitutional Court also in Hungary where the case is
still pending.

The Commission's expert group on data retention held two meetings in 2009 to discuss
technical issues related to the interpretation of the Directive. Furthermore, the Commission
organised two meetings to report about the work of the expert group related to the
interpretation of the Directive and to take stock of the implementation of the Directive by the
Member States.

A stakeholder conference in May 2009, kicked off the preparation process for the evaluation
of the Directive. The Council has asked the Commission to include in the evaluation report
information about legislative and non-legislative measures or technical solutions applied by
Member States to help law enforcement authorities to better identify users of electronic
communications services, such as registration of prepaid mobile services, in this evaluation
report, which is due on 15 September 2010.

Insert reference
Insert reference
Insert reference
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HORIZONTAL REGULATION
Administrative Charges

The EU regulatory framework expressly restricts the amount of administrative charges that
may be imposed by NRAs to the administrative costs resulting from their regulatory work,
such as management, control and enforcement of the general authorisation scheme and of
rights of use. Appropriate adjustments also need to be made in the light of the difference
between the total sum of the charges and the administrative costs. Systems for administrative
charges should not distort competition or create barriers to market entry. The European Court
of Justice has consistently maintained that administrative costs must relate to the regulatory
activities provided by the framework”>"°.

In 2009, the Commission services were looking into several issues related to administrative
charges. In particular, in Germany and Bulgaria, the persisting absence in the NRA's annual
report of a yearly overview of the administrative charges collected as compared to costs does
not seem to allow a verification if any adjustment of the administrative charges is necessary.
In Lithuania, the surplus in administrative charges collected by the NRA was transferred to
the state treasury in 2009. While the recurrent surpluses accounted for by the Belgian NRA
are systematically transferred to the State treasury, operators are required to contribute to new
funds, such as the fund for the management of the social tariffs database and the fund for
emergency services. An infringement procedure was launched against Latvia over concerns
that a radical increase of the administrative charges for certain services provided by the
Electronic Communications Office as well as the discounts granted to some categories of
undertakings did not comply with the EU framework. These issues highlighted the absence of
a clear methodology for allocating administrative costs between the various tasks carried out
by this regulatory authority. On the other hand, the administrative charges collected by the
other Latvian national regulatory authority was reduced for 2009 following an annual
adjustment, and in Cyprus plans to simplify the method used for the calculation of
administrative charges were announced. New legislation has also been proposed by the
Spanish Government, which is set to reduce the administrative charges from 1.25%o to 1.00%o
as of 2010.

In Portugal, following the restructuring of the system for administrative charges, the universal
service provider is, reportedly excluded from paying administrative charges on some of the
revenues derived from the provision of universal service.

Moreover, in France and Spain reforms of financing arrangements for public broadcasters
linked, in particular, to the suppression of advertising on public television resulted in the
imposition of specific taxes on the revenues of providers of electronic communications
networks and services. In France, all the electronic communications operators are liable to the

75 See in particular joined cases i-21 Germany GmbH (C-392/04) and Arcor AG & Co. KG (C-422/04)
and joined cases Albacom SpA (C-292/01) and Infostrada SpA (C-293/01).

On the other hand, a tax on mobile and personal communications infrastructures used to carry on
activities provided for in licences and authorisations, which applies without distinction to national
providers of services and to those of other Member States, and affects in the same way the provision of
services within one Member State and the provision of services between Member States, does not fall
within the scope of application of the rules on administrative charges. See in particular joined cases
Mobistar SA (C-544/03) and Belgacom Mobile SA (C-545/03).
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charge of 0.9% of total retail revenues exceeding €5 million. The Commission has sent a letter
of formal notice to France in this respect. In Spain, broadband, mobile and fixed operators,
which provide services in more than one region that may include advertising, are subject to
the charge of 0.9% of gross revenues, excluding wholesale revenues. An issue is whether such
taxes may at all be imposed on operators in their capacity as authorised providers of electronic
communications networks or services. The Commission's services are looking into the issue.

Rights of way and facility sharing

The regulatory framework provides that rights to install facilities should be granted in a
timely, non-discriminatory and transparent manner. Moreover, when competent authorities
are considering an application for rights of way, the authority in question should act without
delay. In cases where public or local authorities retain ownership or control of undertakings
operating electronic communications networks and/or services, there shall be effective
structural separation between the function of granting rights of way, and the function
associated with ownership or control. Importantly, any fees for rights of way should be
objectively justified, transparent, non-discriminatory and proportionate, and should not distort
competition or create barriers to market entry.

As a general rule, a range of different laws and regulations concerning civil works, town
planning, environment, public health and general administration affect the procedures for
granting of rights of way and the roll-out of networks. For example, in Belgium, the Regions
have competence for environmental and health aspects of antennae for mobile telephony. As a
consequence the three Regions are issuing their own norms for electromagnetic field
exposure. Administrative procedures involve numerous competent authorities depending on
whether requests for access rights relate to public or private property. The procedures also
depend on the type of infrastructure for which requests have been submitted. Roll-out and
maintenance of underground networks seems to be less problematic than the installation and
sharing of masts and antennae, to which stricter environmental and public health protection
rules are applied. Lastly, procedures also depend on whether requests for permits concern
deployment of new networks or whether they merely relate to access to existing networks.

In 2009, new legislation was adopted or was under preparation in some Member States in the
area of rights of way and facility sharing. In Cyprus, the long-awaited Ministerial Order
providing for the exemption of certain mobile telephony stations for obtaining building
permits when installed on existing licensed antenna masts, and the specifications of certain
deadlines for the processing of applications was adopted in June 2009. In Romania a draft law
on infrastructure is being prepared. With this proposal, the Romanian authorities seek not only
to establish a new regime for infrastructure sharing but also to set a clear prohibition for
granting exclusive or special rights for the installation or development of electronic
communications networks. In Latvia, amendments to the Code of Administrative Offences
were adopted in May 2009 providing for sanctions in case of breaching the rules governing
installation of telecoms facilities. In Lithuania, a draft law to limit the construction of mobile
antennas on top of residential and educational buildings was tabled at the Parliament. In June
2009, the Greek NRA issued a Regulation on the right of ways' fees and usage, which,
however, is not yet enforceable. In Bulgaria, on the contrary, important secondary legislation
with respect to the construction of mobile networks is still missing.

Numerous issues have been reported in connection to network deployment activities in an
increasing number of Member States (e.g. Belgium, Cyprus, Greece, Ireland, Spain, Hungary,
Italy, Lithuania, Slovenia), the most difficult cases still relating to acquisition of building
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permits for installation of mobile antennae. This has been in some instances due to
cumbersome administrative procedures (e.g. Greece, Spain), which led to systematic delays in
granting rights of way. In Belgium, the delayed adoption of implementation measures in the
Flemish and the Brussels Region has led to a moratorium in the delivery of building permits
for antennae. In Spain, even dismantling of mobile antennae in some regions and
municipalities was reported. In Cyprus, a local municipality repeatedly refused to issue a
building permit to an alternative operator, thus preventing the landing of a new sea cable.

Moreover, concerns have been expressed by mobile operators regarding difficulties in
erecting mobile masts because of increasing public apprehension over environmental and
health issues. In Denmark mobile operators have expressed concerns about difficulties in
obtaining permits for erecting masts and antennae in the municipalities due to potential health
implications related to radiation which may delay future development of mobile broadband. In
France, following a shift in public opinion, a working group composed of operators and
experts was created in 2009, in order to carry out research into the effects of mobile networks’
electromagnetic waves on human health. In Cyprus, the Ministry responsible for frequency
management held a series of meetings with local municipalities authorised to grant rights of
way, in an attempt to address public health concerns on radiation from mobile networks.

In certain Member States (e.g. Malta, Italy) high fees and associated costs for rights of way
are matters of concern. In 2009, following a decision of the Spanish Courts, mobile operators
may be charged for the use of installed facilities in the public domain. The payment of these
charges is being requested by an increasing number of local authorities, but only in relation to
the use made of the public domain. In Greece, local authorities were reported to be charging
fees arbitrarily.

Facility sharing can be of benefit for town planning, public health, public security or
environmental reasons. To this end NRAs should encourage voluntary agreements in this
area. In cases where undertakings are deprived of access to viable alternatives, compulsory
facility or property sharing may be appropriate.

In order to facilitate the development of next generation networks new legislation was
adopted in Slovenia and Portugal, which regulates access to infrastructure-based utilities such
as highways, railways, electricity and gas pipe lines. Similar developments were reported in
other Member States. The Polish Parliament, for example, is discussing a similar draft law. In
Austria, an amendment of the national law, which mandates the owners of rights of way to
provide access to electronic communications operators as long as it is financially viable and
technically possible, was adopted in June 2009. Based on these amendments, the Austrian
NRA adopted a decision in November 2009, ordering the Austrian railways operator to offer
access to a certain cable duct to an alternative ISP.

Moreover, specific legislation to facilitate fibre deployment in buildings has been adopted or
is in the adoption process (e.g. France, Spain, Poland).

SPECTRUM M ANAGEMENT

Digital dividend

In 2009, the Commission stepped up efforts aimed at coordinating the allocation of the digital
dividend — high-quality radio spectrum freed as a result of switch-over from analogue to
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digital television broadcasting — for innovative wireless communication services across
Europe. In particular, in October 2009 the Commission adopted a Communication on how to
transform the digital dividend into social benefits and economic growth’”’ - and a
Recommendation facilitating the release of the digital dividend in the European Union’.
Completing the switchover from analogue to digital broadcasting by 1 January 2012 and
elaborating harmonised conditions of use in the EU of the 790-862 MHz sub-band for
electronic communications services other than, and in addition to, broadcasting services are
the two immediate regulatory actions recommended by the Commission. The Commission
also set out longer term proposals to further improve the quality and size of the digital
dividend and is now seeking the political support from the Council and the European
Parliament in order to follow-up with concrete actions.

Independently, a number of Member States also announced strategic orientations for the
future use of the digital dividend, in particular with the aim of opening up the upper part of
the digital dividend (the 800 MHz band) for wireless broadband and advanced electronic
communication services (Denmark, Estonia, France, Germany, the UK, Spain). A few
Member States went even further and announced their intentions as regards the assignment of
the digital dividend: auctions of the digital dividend spectrum will, reportedly, be held in 2010
in Germany, France, the UK and Sweden. Denmark announced that the digital dividend will
be used for purposes other than broadcasting, in particular for mobile broadband. In Italy, a
public consultation on the plans to assign the digital dividend spectrum to digital television
operators and, in a separate procedure, to providers of mobile television services was carried
out.

There are however regulatory authorities in a number of Member States that expressed serious
concerns regarding the possibility to ensure an efficient and/or timely use of the digital
dividend due to cross-border interference and coordination issues, mostly with neighbouring
non-EU countries. Member States having expressed these issues include Hungary, Finland,
Estonia, Latvia, Lithuania, Luxembourg, Portugal and Malta. This problem suggests that a
common EU position may be required to ensure that all Member States can enjoy similar
benefits and to improve the chance of successful technical negotiations with the non-EU
countries concerned.

Spectrum liberalisation and refarming

In 2009, Member States took steps towards the introduction of market-based approaches in
their spectrum management practices. In particular, the new act allowing secondary trading
and a technologically neutral use of spectrum was adopted by the Danish Parliament.

In September 2009 a Directive amending the GSM Directive on the frequency bands to be
reserved for the coordinated introduction of public pan-European cellular digital land-based
mobile communications in the Community’” was adopted. It provides for the introduction in
the 900 MHz band of new wireless services, starting with UMTS services, and should be
implemented by Member States by 9 May 2010.

By the end of 2009, several Member States had taken concrete regulatory action to allow the
use of 900 MHz and 1800 MHz frequency bands for services relying on technologies other

7 See COM/2009/0586 final.
7 OJ L 308, 24.11.2009, p. 24.
7 OJ L 274, 20.10.2009, p. 25.
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than GSM. Relevant final decisions had been adopted in Denmark, Finland, Sweden, France,
Germany and Latvia. Refarming plans had been announced in the UK, Ireland, Cyprus,
Lithuania, Poland, Italy, Austria, Romania, Portugal and Malta.

The Directive also requires that Member States examine whether the existing assignment of
the 900 MHz band to the competing mobile operators in their territory is likely to distort
competition in the mobile markets concerned and, where justified and proportionate, to
address such distortions in accordance with Article 14 of the Authorisation Directive®.

Most measures adopted until now to address such distortions have consisted in redistributing
part of the spectrum among operators. In Italy, a competitive selection process resulted in
redistribution of some frequencies to an existing operator in view of the planned liberalisation
of the 900 MHz / 1800 MHz frequency bands. In contrast, Sweden has approved
redistribution of some 900 MHz frequencies to an existing 3G operator without a tender. The
Commission services are looking into the matter. A decision regarding redistribution of some
frequencies in order to accommodate a new operator in the 900 MHz and 1800 MHz
frequency bands was adopted in Denmark. Moreover, caps on spectrum holdings or national
roaming arrangements used or planned by some Member States for the new spectrum
assignments are relevant in this context as measures reducing the potential for competitive
distortions.

The Commission services will closely follow the implementation of the GSM Directive in the
Member States. Spectrum allocation and assignment should take into account the evolution
towards a more technology neutral spectrum usage and the increased variety of uses allowed
by innovation. This "refarming" process creates new business opportunities but may, as a side
effect, distort competition between operators (existing or new). National authorities are under
an obligation to allocate and assign radio spectrum in an objective, transparent, non-
discriminatory and proportionate manner and should not freeze competition in a market to the
benefit of incumbent operators when spectrum is reallocated or reassigned. The Commission
attaches particular importance to the effect on competition of the opening of several bands at
the same time, such as the 800 MHz and 900 MHz bands. A coherent approach is necessary at
national level when these bands are opened, in order to ensure that greater technological and
service flexibility benefits consumers and does not negatively affect competition.

Assignment of spectrum

In 2009, two trends concerning spectrum assignment practices became more pronounced than
in previous years. Firstly, technology and/or service neutral assignment of spectrum was
either carried out or contemplated by many Member States, including Sweden, Cyprus,
Denmark, Netherlands, Portugal, Germany and the UK. Secondly, some Member States,
including Finland, Germany, the UK, Italy, Sweden, Portugal and France, were devising
measures aimed at prevention of monopolisation of radio spectrum, such as caps on spectrum
holdings or fees enhancing efficient use of spectrum, in particular in the context of the
planned digital dividend assignments.

Several Member States proceeded to assigning new individual rights of use for mobile
communication services or announced plans to that effect in 2009. In particular, the French

80 This Article provides, inter alia, that the rights, conditions and procedures concerning general

authorisations and rights of use or rights to install facilities may only be amended in objectively
justified cases and in a proportionate manner.
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NRA decided to assign the fourth mobile licence to a subsidiary of an alternative operator,
which is active in the broadband market. The Belgian government adopted a political decision
to issue the fourth UMTS licence. The auction is expected to take place in the first half of
2010. Moreover, 2G mobile licences were extended in Belgium. In the Czech Republic,
amendments to the national frequency allocation table were set to increase the number of
rights of use to four in the 1800 MHz spectrum band, creating the possibility for the entry of a
new market player. The tender for these frequencies is expected to be initiated in 2010. Based
on rights of use already granted, third operators launched 3G mobile services in Belgium and
Malta in 2009. Finally, in December 2009 4G/LTE mobile services were launched by a
Swedish operator in Stockholm and Oslo.

2009 was also marked by the regulatory steps in some Member States to assign radio
spectrum for wireless broadband services. In April 2009, the Austrian NRA conducted a
tender for 3.5 GHz frequency rights of use, which were assigned to four operators. In
Slovakia, further authorisations were granted by the NRA for the provision of local fixed
wireless access networks in the 10 GHz spectrum band in seven municipalities. Plans for
similar assignment procedures were announced or are on-going in Belgium, Denmark,
Cyprus, Spain and Portugal. In November 2009, the Finnish NRA auctioned rights of use for
the 2500-2690 MHz band, primarily reserved for 4G wireless broadband. The winning bids
were submitted by three existing mobile market players (LTE networks) and a new network
operator (WiMAX network). On the other hand, a WiMAX tender for the 3.6-3.8 GHz radio
frequencies failed in Romania in 2009. Moreover, problems with deployment of previously
authorised WiMAX networks were experienced in Italy and France.

Mobile satellite services (M SS)

At the EU level, following the adoption by the European Parliament and the Council in June
2008 of a Decision on the selection and authorisation of systems providing mobile satellite
services (MSS)®!, a Community procedure for the common selection of operators of mobile
satellite systems that use the 2 GHz frequency band was launched in August of the same year
and was completed on 13 May 2009 by way of Commission Decision on the selection of
operators of pan-European systems providing mobile satellite services (MSS)*. This Decision
led to the selection of two operators and the identification of two times 15MHz to each of
them. Implementation of the pan-European MSS framework is now the responsibility of
Member States. The Commission services will closely monitor measures taken at national
level and will assist Member States as appropriate.

I mplementation of spectrum har monisation Decisions

While most of the radio spectrum harmonisation Decisions adopted until 2008 were
implemented by the majority of Member States, for some Decisions this was not yet the case.
In January 2010, the Commission launched an infringement against Bulgaria for not having
implemented the 169MHz Decision®’. The implementation of the ultra-wide band equipment
Decision™ was not yet ensured in Romania, the Decision on spectrum use for mobile

8l OJ L 172,2.7.2008, p. 15.

52 OJ L 149, 12.6.2009, p. 65.

8 Decision 2005/928/EC on the harmonisation of parts of the 169 MHz frequency band.

8 Decision 2007/131/EC on allowing the use of the radio spectrum for equipment using ultra-wideband
technology in a harmonised manner in the Community (UWB).
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communication services on aircraft™ in Belgium and Spain and the short-range devices
Decision® and the169,4-169,8125 MHz frequency band Decision®’ in Spain. Moreover, the
implementation of the information regarding spectrum use Decision® is still under way in a
number of Member States and the Intelligent Transport Systems Decision® was yet to be
implemented in Austria (temporary derogation granted until 31 December 2011), Belgium,
Spain, Netherlands, Poland and Sweden.

Regarding two Decisions that concern spectrum suitable for wireless broadband services™ the
Commission services sought clarifications and additional information as regards completeness
and correctness of implementation from several Member States. Such information is being
assessed by the Commission services. Moreover, in October 2009 an infringement procedure
was launched against Germany due to its failure to correctly implement the 2500-2690MHz
Decision by including restrictions in the national frequency allocation ordinance with respect
to the use of fixed wireless services in the 2500-2690 MHz frequency band.

In 2009, three spectrum harmonisation Decisions were adopted by the Commission related to
the use of the radio spectrum for equipment using ultra-wideband technology in a harmonised
manner in the Community, to the harmonisation of the radio spectrum for use by short-range
devices and the harmonisation of the 900 MHz and 1800 MHz frequency bands for terrestrial
systems capable of providing pan-European electronic communications services in the
Community. The process of verification of the state of implementation of the Decisions
adopted in 2009 is on-going.

The Commission services will also continue to closely monitor the completion of the
implementation of all radio spectrum harmonisation Decisions.

M ONITORING AND ENFORCEMENT

Enforcing effective implementation of the regulatory framework for -electronic
communications continued to be a priority in 2009. The Commission opened some 170
infringement proceedings under Article 258 of the Treaty on the Functioning of the European
Union (TFEU) (formerly Article 226 of the EC Treaty) from the date of application of the
regulatory framework until the end of 2009. In around 110 cases this was due to failures to
correctly implement the regulatory framework. While all Member States have been concerned
by enforcement action, a significant number of issues have been settled since.

8 Decision 2008/294/EC of 7 April 2008 on harmonised conditions of spectrum use for the operation of

mobile communication services on aircraft (MCA services) in the Community.

86 Decision 2008/432/EC of 23 May 2008 amending Commission Decision 2006/771/EC on
harmonisation of the radio spectrum for use by short-range devices (SRD).
8 Decision 2008/673/EC of 13 August 2008 amending Decision 2005/928/EC on the harmonisation of the

169,4-169,8125 MHz frequency band in the Community.

8 Decision 2007/344/EC on information regarding spectrum use.

8 Decision 2008/671/EC of 5 August 2008 on the harmonised use of radio spectrum in the 5875 - 5905
MHz frequency band for safety related applications of Intelligent Transport Systems (ITS)
% Decision 2008/411/EC on the harmonisation of the 3400 - 3800 MHz frequency band for terrestrial

systems capable of providing electronic communications services in the Community and Decision
2008/477/EC on the harmonisation of the 2500-2690 MHz frequency band for terrestrial systems
capable of providing electronic communications services in the Community.
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In line with the Commission Communication 'A Europe of Results — Applying Community
Law”', the Commission services have also focused on preventing infringement proceedings,
by providing general guidance on transposition requirements in the comitology committees
and by using intensive bilateral contacts with the relevant national authorities. Both
infringement priorities and preventive work will develop further as a consequence of the
newly adopted regulatory framework.

In 2009, infringement priorities focused on structural issues and consumer protection.
Structural issues included in particular the functioning and the independence of the national
regulatory authorities; increasing attention was also been paid to the full application of the
Community consultation procedure involving national regulatory authorities and the
Commission which aims to consolidate the internal market for electronic communications
(Article 7 procedure). A second priority concerned the protection of consumer rights, with a
special focus on the functioning of the European emergency number 112, and, increasingly,
consumer privacy. Finally, compliance with judgments of the Court of Justice was also
prioritised.

In the course of 2009 the Commission opened eight new proceedings, while three pending
cases were taken to the second phase with the sending of a reasoned opinion to the Member
States concerned. Moreover, the Commission decided to refer two cases to the Court of
Justice. At the same time, the Commission decided to close fourteen proceedings following
action by the Member States. At the end of 2009 there were 23 proceedings for incorrect
implementation pending.

New proceedings opened in 2009 focused on the independence of the national regulatory
authorities (Romania and Slovakia), administrative charges for controlling the usage of the
radio spectrum (Latvia), fixed number portability (Bulgaria), lack of notification of mobile
termination rates (Germany), non-implementation of the Commission Decision on 2.6 GHz
spectrum harmonisation (Germany) and confidentiality of electronic communications (United
Kingdom). With regard to the latter case, the Commission decided to proceed with the second
phase of the procedure and sent a reasoned opinion to the United Kingdom. Two other
reasoned opinions, concerning structural separation of regulatory functions from activities
associated with ownership and control in state-owned communications and network providers,
were sent to Latvia and Lithuania.

Two cases which the Commission decided to refer to the Court of Justice in 2009 concerned
the designation of the universal service provider in Portugal’> and must-carry rules on cable
networks in Belgium.

The Commission welcomed the progress made by Member States, even after the initiation of
infringement proceedings, and continued to apply its policy of closing cases as soon as the
problems were resolved. In 2009, thus, a total of fourteen cases were closed following
progress in the implementation process. As the European emergency number 112 became
available in Bulgaria at the end of 2008, the relevant case was closed by the Commission.
Four cases were closed following the introduction of effective caller location information for
112 in Romania, Slovakia, the Netherlands and Lithuania. The Commission also closed two
cases relating to must-carry rules (the Netherlands, Germany). A case against Luxembourg

o COM(2007) 502, of 5 September 2007.
o C-154/09.
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concerning structural separation of regulatory and managements functions was closed as the
issues raised by the Commission were resolved. As the appropriate steps were taken by
national authorities, the Commission closed a case against Cyprus relating to rights of way as
well as a case against Sweden relating to the right to appeal decisions of the regulator. Finally,
following the changes made in national law, the Commission was able to close four cases
against Poland. These concerned the independence of the Polish regulator, consumer
contracts, the obligation for operators to negotiate interconnection and the obligation to carry
out market reviews.

On the other hand, not all the Member States have complied with the regulatory framework
following infringement proceedings, and in 2009 the Court of Justice ruled in four cases. It
found breaches of EU law concerning the definition of a subscriber in Poland”, lack of
comprehensive directories of subscribers in Portugal’®, non-availability of caller location
information for calls to 112 in Italy” and regulation of new markets in Germany’®. The
Commission closely followed whether the judgements of the Court of Justice were fully
complied with. In several instances the Commission had to take the procedure to the next
phase under Article 260 TFEU (formerly Article 228 EC) which allows imposing financial
sanctions on Member States that have not complied with a judgement of the Court of Justice.
In particular, letters of formal notice under Article 260 TFEU were sent to Poland, Portugal,
Italy with regard to the above-mentioned judgements, and to Lithuania (with regard to a
judgement delivered in 2008). Whereas the case against Italy was taken to the next phase with
the sending of a reasoned opinion, the Commission was able to close the case against
Lithuania as the issues were resolved.

The Commission has continued to issue press releases at each stage of the proceedings
97
opened.

93 Insert reference

o4 C-458/07.
% Insert reference
% C-424/07

o7 http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/index_en.htm
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IMPLEMENTATION INTHE MEMBER STATES
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AUSTRIA

INTRODUCTION

The Austrian electronic communications market remains characterised by strong dynamism in
the mobile sector. Fixed to mobile substitution continues to grow and mobile operators are
innovating and competing strongly by offering attractive retail packages to consumers.
Mobile broadband services continue to be very popular and mobile broadband penetration is
one of the highest in the EU; it has been considered that, under current market circumstances
for residential customers, mobile broadband is a substitute to fixed broadband services,
despite possible technical or capacity constraints. Against the success of mobile services, the
fixed sector in Austria is facing important challenges; the size of fixed voice markets
continues to decrease, the market share of the incumbent operator in the fixed broadband
market has been increasing over the past two years mainly due to its bundled offers and there
is a decline of alternative fixed infrastructures largely to the benefit of mobile broadband. The
development of next generation access (NGA) networks has the potential to influence
considerably the current situation between fixed and mobile services in Austria.

Legislative provisions have been introduced to facilitate the deployment of NGAs and with
the next round of market analysis it is essential that the National Regulatory Authority (NRA)
establishes an appropriate regulatory approach towards NGA, in a timely manner, to introduce
further dynamism and enhance competition in the fixed market and eliminate the
shortcomings that have been present in the past. The future use of the Digital Dividend in
Austria is also currently one of the major policy issues at stake, and it is necessary that the
debate and the decision making process on this issue advance rapidly, with sufficient
transparency and legal certainty for the sector, which are crucial to enable operators to plan
and advance in their future investments.

REGULATORY ENVIRONMENT
Main regulatory developments

Following the adoption of the new Telecommunications Market Ordinance in December
2008, the NRA continued to proceed with the third round of market reviews. While some
markets have been deregulated, competition is not yet effective in other markets which had
been removed from the Recommendation on Relevant Markets”™ and they continue to be
defined by the NRA as relevant for ex ante regulation.

In this respect, the NRA withdrew existing regulatory obligations in the retail calls markets
for residential customers, the transit market and some submarkets for wholesale terminating
segments of leased lines. On the other hand, the NRA defined as susceptible to ex ante
regulation the market for national and international calls markets for business customers as
well as the market for broadcasting transmission services, which was divided in three
submarkets.

% Commission Recommendation of 17 December 2007 on relevant product and service markets within

the electronic communications sector susceptible to ex ante regulation in accordance with Directive
2002/21/EC of the European Parliament and of the Council on a common regulatory framework for
electronic communications networks and services OJ L 344, 28.12.2007, p. 65-69
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After the annulment by the Austrian Administrative Court in December 2008 of the previous
market analysis for wholesale broadband access, the NRA notified a new decision where, on
the basis of substitution at the retail level between fixed and mobile broadband services for
residential customers, it only proposed to define for the purposes of ex ante regulation the
market for wholesale broadband access for the subsequent use of business customers. This
decision will imply the deregulation of the wholesale broadband access market for the
subsequent use of residential customers. The Commission initiated a second phase
investigation and, in December 2009, decided to accept with comments the draft measure
proposed by the NRA, taking into account the evidence provided and the particular
circumstances in Austria.

In addition, several important decisions have been adopted in respect of call termination
markets. The NRA notified a new market analysis for mobile call termination networks where
it proposed to lower the level of termination rates significantly on the basis of the costs of the
most efficient operator in the market, which was the 3G spectrum only operator. On the other
hand, as a result of a dispute settlement brought before it, the NRA decided to increase the
fixed termination rates of the incumbent operator on account of the cost methodology
employed, which questioned the results of long term economic efficiency. The NRA has
declared that a pure Long Run Incremental Cost (LRIC) model is under development which
should apply to the next round of market reviews. This will bring more legal certainty and
incentives towards economic efficiency to the market as well as contribute to consistency in
regulation across the EU in line with the Commission Recommendation on the regulatory
treatment of fixed and mobile termination rates in the EU.

Amendments to the Telecommunications Act were adopted on 17 June 2009 with the aim of
fostering the deployment of NGA networks. In particular, these amendments provide for the
possibility to access existing infrastructure (not limited to electronic communications
infrastructure) to facilitate network deployment by electronic communications operators.
Stakeholders saw these amendments as a favourable step, and expected that it would lead also
in practice to positive results facilitating investment. In addition, the new law also modifies
some provisions in relation to the obligations to be imposed on significant market power
(SMP) operators, specifying that when imposing a cost orientation obligation, the NRA shall
take into account the investments made and the risks involved, as well as the future market
developments.

Organisation of the NRA

The Austrian Regulatory Authority for Broadcasting and Telecommunications (Rundfunk und
Telekom Regulierungs-GmbH - RTR) acts as the operational arm of the Austrian
Communications Authority (Kommunikationsbehorde Austria - KommAustria), which is a
subordinate administrative body of the Federal Chancellery that regulates the broadcasting
sector. RTR also acts as the operational arm of the Telecommunications Control Commission
(Telekom-Control-Kommission - TKK), which is responsible for regulation of the
telecommunications markets.

As indicated in the previous report, there is legislation in the process of adoption that is
expected to modify the legal framework of KommAustria; this legislation was under public
consultation at the end of 2009 and is expected to be adopted soon. It has been indicated that
the new law will establish a fully fledged independent regulator in the broadcasting sector.
The Commission services will follow that matter.
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Decision-making

During 2009, the NRA has continued with the third round of market reviews and has recently
consulted with the interested parties on several draft proposals. In accordance with the broad
interpretation of affected party given by the European Court of Justice”, the NRA has
involved all the appropriate stakeholders in the market review process. The draft measures
currently under preparation will already include the details of the remedies to be imposed in
each relevant market, as appropriate. This practice represents an improvement with regard to
the previous rounds of market analysis, where the details of the remedies were often only
imposed at a later stage as a consequence of dispute settlement procedures between operators.
It will facilitate the full effectiveness of ex ante regulation in a timelier manner and provide
more legal certainty to the market. However, the NRA continues to conduct the market
definition and the market analysis as separate processes. The time taken for the completion of
the overall decision making process, that is, from the start of market definition until a decision
on the market analysis and the imposition of remedies is reached, continues to be long and
further efforts from the NRA to improve the duration of this process would be beneficial for
the market.

During the reported period, the NRA continued the discussions and regulatory dialogue with
stakeholders on current issues such as the appropriate regulatory approach towards NGAs.
Alternative operators welcomed this approach but indicated that more transparency and legal
certainty in relation to issues that affect operators' strategy and investment decisions are
necessary, in particular as regards the future use of the digital dividend in Austria.

The amendments to the Telecommunications Act adopted in June 2009 established that once a
market is no longer included in the Austrian market definition ordinance (the
Telecommunications Market Ordinance) all existing obligations in that market should be
automatically withdrawn. Alternative operators were concerned that their right of appeal
would be affected and that this provision would not enable them to contest the NRA's
decision to withdraw regulation from a market, since currently they do not appear to have
legal standing to challenge the Telecommunications Market Ordinance. However, the NRA
confirmed that in these cases, operators would be in a position to appeal the NRA's decision
and reasoning not to include one market in the Ordinance. The Commission services will
follow this matter.

Alternative operators are concerned about the fact that the deadline for completing the dispute
settlement procedures is not always respected and would welcome more efforts from the NRA
to adopt important decisions, such as in relation to market analysis or dispute settlements, in a
timely manner.

MARKET AND REGULATORY DEVELOPMENTS

The total turnover of the Austrian electronic communications sector was €5.54 billion'” as of
31 December 2008, representing 2.0% of the gross domestic product. The total value of
tangible investment in electronic communications networks for 2008 was €711 million, a
reduction of 19.1% with regard to the previous year.

i See case C-426/05.
100 Revenues from international roaming not included.
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Broadband

Market situation

Austria fixed BB penetration The penetration rate was 22.7% in
. . January 2010 (up from 21.8% in July
' 19.9% 21,4% 2 2009 and 21.4% in January 2009), but
20,0% still below the EU average of 24.8%. In
15,0% January 2010, all fixed broadband lines
10.0% based on means other than DSL, which
includes wireless local loop, cable
5.0%7 modem, fibre to the home, leased lines,
0,0% : : power line communications and others,

2008 Jan 2009 Jan 2010 Jan had a market share of 31.9%.

As regards fixed broadband lines, the market share of the incumbent operator has been
increasing over the past years, and it was 51.1% in January 2010 up from 45.4% in January
2009 and above the EU average in January 2010 of 45.0%. In January 2010, 68.1% of
broadband lines in Austria were based on DSL technology and the market share of the
incumbent fixed network operator in DSL lines was 75.0%, well above the EU average of
55.8%. In January 2010 82.8% of DSL broadband lines provided by new entrants were based
on full LLU.

The decline in the rate of growth of fixed broadband services in Austria continues and
between January 2009 and January 2010 only 107 733 new lines were created, compared to
the 130 533 new lines created between January 2008 and January 2009. For broadband fixed
retail lines using technologies other than DSL, there has even been a negative growth between
January 2009 and January 2010 of — 36 810 lines. This declining growth in fixed broadband
lines may be explained by the popularity of mobile broadband services in Austria.

In this respect, mobile broadband has continued its growing trend during 2009 and mobile
broadband penetration in Austria was among the highest in the EU in January 2010 at 15.1%,
up from 11.4% in January 2009 and well above the EU average of 5.2%, taking into account
only the number of mobile broadband connections using only dedicated data
cards/modems/keys'®!, typically allowing mobile Internet via laptops.

According to the NRA, residential customers consider mobile broadband services as a
substitute for fixed services and do not perceive significant differences in the functionalities
of these two types of broadband services. Mobile operators have continued to offer attractive
mobile broadband packages at the retail level, even with the possibility for customers to get a
subsidized notebook with their contract, either for free or at a reduced price. The NRA has
reported that mobile broadband connections account for 35% of the total retail broadband
connections.

The incumbent operator continued to offer promotional bundled offers (Kombipaket) during
2009, and it also started to offer triple-play products to business customers combining fixed,

ol Figures are estimates based on Q3 2009. Mobile broadband dedicated data services via cards/ modems/

keys are defined as the number of contracts with included dedicated data volume of 250 MB or more
per month as well as dedicated pre-paid data services (UMTS/HSDPA) including at least 750 MB
downloaded per quarter.
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mobile and broadband services. These bundles remain a matter of concern for alternative
fixed operators, which consider that the margins allowed are not sufficient to enable them to
compete in the longer term. The incumbent operator has also started during 2009 to
commercialise, together with its mobile branch, a fixed and mobile broadband bundled
product which enables customers to use the fixed broadband connection while at home and
the mobile connection elsewhere. The main cable operator has entered into an agreement with
a mobile operator to offer similar packages at the retail level.

The incumbent operator announced its plans to invest in the NGA network; it has divided the
country into different areas depending on the population density and is intending to upgrade
its network with FTTH, fibre to the curb (FTTC) or VDSL2 depending on the area. The main
cable operator has also started to upgrade its network to offer very high speeds in the main
cities.

Regulatory issues

The Austrian Administrative Court annulled on 17 December 2008 the NRA's decision in the
wholesale broadband access market where it defined a national market but recognised certain
geographic variations in the competitive conditions when defining the remedies. Following
that Judgement, on 5 September 2009 RTR notified to the Commission a new definition of the
wholesale broadband access market to be included in the Telecommunications Market
Ordinance. RTR identified two separate markets for broadband access at the retail level, for
residential and business customers, respectively. Whereas the business market included only
DSL based connections, the residential market comprised DSL as well as cable TV and
mobile broadband connections. On the basis of the situation at the retail level, RTR defined a
wholesale broadband access market for the subsequent use of business users and further
argued that due to the degree of competition existing at the retail level, it is not necessary to
define the market for wholesale broadband access for the subsequent use of residential
customers as relevant for ex ante regulation.

On 5 October 2009 the Commission adopted a "serious doubts" letter opening the second
phase investigation under Article 7 on this draft measure. The Commission had serious doubts
as to the inclusion of mobile broadband in the retail broadband market for residential
customers and as to the treatment of external and self supply of bitstream connections for the
subsequent use of residential customers in the wholesale broadband access market. On 7
December 2009, after further investigation and amendments made by RTR to the draft
measure, the Commission withdrew the serious doubts. The Commission thus accepted RTR's
conclusion that on the basis of the current market situation mobile broadband connections are
substitutes of fixed broadband connections for residential users in Austria but it invited RTR
to closely monitor the market developments, in particular with regard to constraints of further
mobile take-up in comparison to the evolution of fixed broadband networks and the impact of
NGA deployment.

Alternative operators expressed their concerns as to the situation of fixed broadband services
in Austria and were strongly opposing the NRA's decision to withdraw regulation from the
wholesale broadband access market for the subsequent use of residential customers.
Alternative operators claimed that the wholesale products available do not enable them
sufficient margins to compete with the incumbent operator's bundle offers in the long term
and are thus urging the NRA to set appropriate regulatory conditions in relation to fixed
services and in particular as regards NGA deployment to establish sustainable competitive
conditions.
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During 2009, the monthly rental prices for full local loop unbundling (LLU) were further
reduced to the price which was previously applicable during the Kombipaket promotion
period, €6.35, which is below the EU average of €8.55. The monthly rental price for shared
access is €3.18 which is however above the EU average of €2.24. During the promotion
periods, the one-off connection fee for shared and full LLU is not applicable. As regards the
bundle offers of the incumbent, the NRA stated that it regularly verifies that the conditions
applied by the incumbent do not lead to a margin squeeze situation. Alternative operators
regret that these conditions allow only the incumbent operator to drive competition and that
they cannot innovate with similar promotional offers.

RTR had initiated a national discussion on next-generation networks and established an
industry group to discuss technical and regulatory issues related to NGA networks; these
discussions have continued over 2009. The investment plans of the incumbent operator are
now made public, the challenge is to create a regulatory environment which fosters
investment and innovation and promotes competition in the fixed broadband market.
Alternative operators claim that, due to interferences, the incumbent FTTH and FTTB
planned deployments in densely populated areas will prevent them from using their existing
LLU infrastructure to provide services on the basis of VDSL. The NRA intends to develop a
regulatory model based on coordination meetings between the operators with the aim to
facilitate investments and create a level playing field for network deployment. The
coordination meetings would give operators an opportunity to declare their commitments and
plans to invest in an area. In case several operators are planning to invest in a given area and it
is not possible to deploy both networks, the option which would give higher bandwidth to the
consumers should prevail, with the possibility to establish compensation payments.

In relation to the possible remedies to be imposed in the market for physical infrastructure
access, the NRA envisages the access to the incumbent's ducts and, in addition, a wholesale
product for NGA access (called 'virtual unbundling'). The NRA believes that this product
should offer the same technical and economical possibilities as well as independence to
alternative operators than LLU. Alternative operators consider that this product is essential for
preserving competition in the broadband market. It is important that the regulatory approach
towards NGA networks is adopted in a proactive manner and solves appropriately the current
problems observed in the fixed market in Austria.

M obile
Market situation

Mobile penetration stood at 133.5% in October 2009 with more than 11 million subscribers,
above the EU average of 121.9% and an increasing proportion of the total voice traffic
volumes handled through mobile networks (71% at the end of 2008). The mobile market in
Austria continues to be highly competitive, with attractive retail prices and innovative
services, and with high popularity of mobile broadband services as well. There continues to
be important innovation and mobile operators in Austria have stated their commitment to start
investing in Long Term Evolution (LTE) during the next year, if legal certainty is provided as
regards frequency usage. As the NRA has also stated, the low level of the regulated mobile
termination rates has promoted innovation in the offers, facilitating the development of flat-
rate offers and delivering lower prices for consumers.

As of June 2009, the leading mobile operator had a market share of 42.9%, the second largest
operator had a market share of 31.5% and the rest of the operators together had a market share
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of 28%'*®. Almost 70% of the users have a post-paid service, with 30% using prepaid
services.

The average price per minute of mobile communications in 2008 was €0.10'", which is
below the EU average of €0.13. The average annual revenue per user has decreased slightly
and at the end of 2008 it was €333 compared to €350 the previous year, but it is above the EU
average of €323. This suggests that with more competition lower prices for consumers are
leading to increased use of these services.

Regulatory issues

The previous market decision concerning
voice call termination on individual
mobile networks had set the mobile 01 e
termination rates with a glide path
towards a symmetric target rate of 5.72 €-
cents to be reached by all operators from
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termination at the end of 2008. During
2009, TKK also adopted a decision on a dispute settlement concerning the retroactive setting
of the mobile termination rates. In that decision, taking into account newly available data for
2007 and 2008, the NRA resolved to achieve the symmetric target rate of 5.72 €-cents six
months in advance of the previously targeted date, i1.e. as from 1 July 2008, followed by 4.50
€-cents per minute as from 1 January 2009. Some alternative operators have expressed their
concerns about this decision, which could only have an impact on the retroactive payments
between operators but could not benefit the consumers.

In addition, TKK notified the third round analysis of the market for voice call termination on
mobile networks where it proposed a symmetric glide path for the reduction of mobile
termination rates reaching the target charge of 2.01 €-cents as from January 2011. In the final
decision, the target charge was to be reached five months later, from June 2011. This
substantial reduction is established drawing upon the costs identified for the lowest-cost
operator as a benchmark for the efficient operator which, for the first time, was not the
incumbent mobile branch but the 3G spectrum only operator. The significant reduction in this
operator's costs is driven by the substantial growth of data traffic carried over its network. The
Commission welcomed the important reductions in mobile termination rates in Austria, but
highlighted the importance of LRIC models using the current or forward-looking costs of an
efficient operator. In that respect, the NRA has already indicated that a pure LRIC model is
under preparation and that it envisages its application by the time of the next market review.
Alternative operators also welcomed the adoption of this decision which, after different
appeals and disputes, brings legal certainty to the sector as to the level of mobile termination
rates.

102 Source: Informa Telecoms and Media (2Q 2009).
103 Including a fixed fee for minute packages.
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Roaming Regulation

The price caps established in the Roaming Regulation and in the amendments to the
Regulation that entered into force in July 2009 were applied in time and operators offered the
Eurotariff, which in all but one case was set at almost at the level of the price cap. However,
the NRA adopted a decision against a mobile operator which introduced a set up fee instead
of the initial minimum charging interval of 30 seconds and, in addition to this set up fee, a
per-second billing from the first second on. The NRA indicated that it was not possible to
introduce such a set up fee in combination with per-second billing from the first second of the
regulated call, and ordered the operator to stop this charging method immediately and to
adjust the wrong charging method for the affected customers since 1 July 2009. One mobile
operator started offering roaming tariffs alternative to the Eurotariff such as the elimination of
roaming charges when travelling in another country where that operator is also present, and
operators are also offering roaming bundle offers combining voice, SMS and data roaming, in
particular during the summer period.

The amendments to the Telecommunications Act adopted in June 2009 also established the
penalties to be imposed in case of non-compliance with the Roaming Regulation, as required
by Article 9 of this Regulation.

Fixed
Market situation

The decreasing tendency of the fixed market has continued over the reported period and fixed
to mobile substitution remains strong in Austria. In 2008 it was estimated that 29% of the total
minutes of communication went over fixed networks and 71% went over mobile networks.

As of July 2009, 83.0% of the subscribers were using the incumbent operator for direct
access'”, a percentage which has remained at the same level of the past year and which is
above the EU average of 75.9%. However, the market share of the incumbent in calls markets
has remained stable or decreased slightly in some segments during 2009; for instance the
market share of the incumbent for all fixed calls was 59.6% in December 2008 at almost the
same level of 60.8% of December 2007 based on revenues, which was below the EU average
of 63.3%. Based on outgoing minutes, the market share for all fixed calls went down from
58.8% to 55.1%, and was also below the EU average of 60.5%. The market share of the
incumbent operator for international calls has also gone down from 40.7% to 35.7% in terms
of outgoing minutes and from 57.9% to 52.1% in terms of revenues, which remains however
slightly higher than the EU average of 50.6%.

Regulatory issues

Whilst the NRA withdrew existing regulation in the retail calls markets for residential
customers, it defined as susceptible to ex ante regulation the market for national and
international publicly available telephone services for non-residential customers, noting that
market entry barriers are high and the incumbent operator was regaining its market share.
These markets are no longer listed in the current Recommendation on Relevant Markets and,
after carrying out the three criteria test, RTR concluded that these markets were relevant for
ex-ante regulation. The Commission urged RTR to re-examine in the SMP analysis the

104 Data are estimates.
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market entry barriers it identified and invited it to work on improving the efficiency of the
current wholesale remedies in the context of the market analysis of the relevant wholesale
markets. The NRA is expected to notify at Community level the SMP analysis and the
proposed remedies on this market shortly.

In relation to fixed termination rates, TKK adopted a decision in a dispute settlement
procedure between the incumbent fixed network operator and an alternative operator
concerning the setting of fixed interconnection rates. Following a calculation of the relevant
costs on the basis of a hybrid forward-looking Long Run Average Incremental Cost (FL-
LRAIC) model, TKK finally set the incumbent's regulated costs at the level of those requested
by the incumbent in the dispute, since these were lower than the ones yielded from the hybrid
model. However, these rates were higher than the ones previously applied by the incumbent.
The NRA justified this conclusion, among others, on the declining volumes of traffic in the
fixed network. The Commission expressed its concerns about the use of the hybrid model by
TKK and invited it to consider, when setting regulated wholesale charges for fixed
termination, only the costs which are directly related to the provision of those wholesale
services.

As a result of existing regulation, the current fixed interconnection charges in Austria are
among the highest in the EU. In October 2009, the rate for fixed interconnection at local level
was 0.82 €-cents, compared to an EU average of 0.52 €-cents, and in the framework of the
dispute settlement referred to above they were further increased to 1.12 €-cents. The rates for
single and double transit were 1.28 €-cents and 2.25 €-cents, significantly higher than the
respective EU averages of 0.79 €-cents for single and EU 1.09 €-cents for double transit.
Following the dispute settlement decision, these rates were set at 1.58 €-cents and 2.16 €-
cents for single and double transit, respectively.

The analysis of the market for fixed call termination was notified at the beginning of 2010
together with the remedies proposed.

In the telecommunications market definition ordinance adopted in December 2008, the NRA
defined two separate relevant markets for wholesale terminating segments of leased lines,
depending on the bandwidths, and for the higher bandwidths RTR proposed to take account of
geographic variations in the competitive conditions by defining sub-national markets.
Following this market definition, RTR notified a draft measure proposing to deregulate the
nationwide market for wholesale terminating segments of leased lines with very high
bandwidths and the market for wholesale terminating segments of leased lines with high
bandwidth covering twelve Austrian cities. The Commission invited RTR to closely monitor
the market developments and the evolution of competitive conditions in the different
geographic markets identified.

In light of the situation of the fixed market in Austria, where the size of the market continues
to decrease with strong fixed to mobile substitution and where alternative operators are
finding difficult to compete, the NRA is reflecting on the appropriate regulatory approach to
introduce more dynamism in the fixed market competition. In particular, and given that
wholesale line rental was never taken up in Austria, it is considering imposing an obligation
on the incumbent to provide voice over broadband, and is discussing with stakeholders the
possibility to establish a capacity-based interconnection model. The Commission will follow
these developments.
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Broadcasting
Market situation

As of July 2009 there were 91 000 households with analogue terrestrial TV, representing
2.5% of the households, and 169 000 households with digital terrestrial TV, amounting to
4.7% of the households. At the same time, 48.5% of households (1.73 million households)
received TV via satellite and 39.4% of households (1.4 million households) used cable as
their TV platform.

The consumer adoption of digital terrestrial TV, launched in October 2006, is progressing and
the set top box was subsidised to increase take up. Coverage of digital terrestrial TV is
significant, and for both MUX (A and B) it is according to Austrian authorities around 90%
population coverage (93% for MUX A and 87% for MUX B).

Mobile TV based on DVB-H was launched in June 2008 and its coverage is above 50% of the
population. Currently there seem to be no plans to increase this coverage and the usage of
mobile TV does not appear to be significant.

IPTV was introduced by the incumbent telecom operator, but the take-up continues to be
limited and in July 2009 it amounted to 69 000 households (representing 1.9% of households).

Regulatory issues

New broadcasting legislation is still under the process of adoption. Public consultation on the
draft law took place at the end of 2009. It should include the restructuring of the broadcasting
regulatory authority which, according to the governing agreement of the coalition parties,
would then become fully independent from the government. The Commission services will
follow this matter.

The digitalisation process in Austria was initiated in October 2006 and the switchover is
scheduled to be completed during the summer 2011. For local and regional digital TV, 16
licenses were granted in December 2008, however not all of them are operating yet since the
obligation established in the license was to start operations within a year. Between September
and November 2009 there was a second round of tenders to apply for regional licenses.

KommAustria notified to the Commission the definition of the market for broadcasting
transmission services in Austria as being relevant for ex ante regulation. In particular,
KommAustria identified the following markets after the application of the three criteria test:
(1) the market for the multiplexing of broadcasting signals via the multiplex platforms MUX
A and MUX B and the transmission of digital terrestrial TV broadcasting signals to end users;
(i1) the market for analogue terrestrial FM radio broadcasting, and (iii) the market for access
to broadcasting facilities and digital terrestrial transmission of television signals to end-
customers. The Commission invited the NRA to conduct as soon as possible the market
analysis and to assess at that moment whether the market definition notified still reflected the
market reality, particularly with regard to market developments in terms of infrastructure and
services competition, and whether the market still met the three criteria test. The analysis of
these markets is expected to be finalised early 2010.

90

EN



EN

Horizontal regulation
Spectrum management

Amendments to the Frequency Utilization Ordinance were adopted on 21 July 2009 and 12
October 2009, in view of introducing some provisions regarding the digital dividend
frequency band and implementing several Commission decisions under the Radio Spectrum
Decision of 2008 and 2009, respectively. According to the modifications introduced in July
2009, the Frequency Utilization Ordinance reserves the digital dividend frequency band (790-
862 MHz) to broadcasting services until June 2015; no further allocations will however take
place except for simulcast and for a maximum period of 18 months. It is also foreseen in the
Frequency Utilization Ordinance that the date of June 2015 could be advanced and allocation
of these frequencies to mobile operators could take place provided that three conditions are
met: (i) there is no further demand for these bands for terrestrial television, (ii) there is an
agreement on the use of these frequencies with the neighbouring countries to avoid
interferences and (iii) a final decision at Austrian and EU level on the future use of the digital

dividend is taken'®.

The Austrian Federal Chancellery and the Federal Ministry for Transport, Innovation and
Technology have reported that a comprehensive study on the implementation of the digital
dividend (frequency band 790-862 MHz), which is expected to form the basis of the decision
on the subject, is currently underway and is planned to be finalised in spring 2010. According
to the authorities, secondary services (mainly professional wireless microphones for major
events) are present in this band more densely than in other Member States and might need to
be phased out to another frequency band. Alternative operators stressed the importance of the
digital dividend frequency band for the provision of mobile broadband services, in particular
in rural areas, and would like the political environment to achieve a rapid and appropriate
solution for the digital dividend that would facilitate the objective of bridging the digital
divide in rural areas. The Austrian authorities reported that broadcasting operators also claim
the need to consider the frequency demand for new developments in the terrestrial
broadcasting sector. It is necessary to establish a transparent and structured process in respect
of the digital dividend and possible refarming of frequencies in order to give operators the
necessary legal certainty and enable them to plan their investments.

With regard to the 900 MHz GSM Directive, it is already indicated in the Frequency Plan that
this band will be opened up for other services than GSM if they are technically compatible.
The frequencies are assigned until 2015 and currently there are discussions between the
Ministry and the NRA on the most appropriate approach on this issue that would ensure that
competition can be preserved. The Commission services will follow these issues.

In April 2009 the NRA launched a tender for 3.5GHz frequency licenses. The licenses were
divided in one frequency package for eight separate regions and were assigned to 4 operators,
who are under the obligation to start providing services by the end of 2009.

105 On 28 October 2009, the Commission adopted a Communication on ‘Transforming the digital dividend

into social benefits and economic growth’ (COM (2009)586/2) and a Recommendation on ‘Facilitating
the release of the digital dividend in the European Union’ (2009/848/EC).
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Implementation of spectrum decisions

As already indicated, amendments to the Frequency Utilization Ordinance were adopted in
2009 in order to implement several Commission decisions under the Radio Spectrum
Decision of 2008 and 2009. As regards the implementation of the Commission Decisions
adopted pursuant to the Radio Spectrum Decision, the Commission services are currently
following the correct implementation of Commission Decisions 2005/513/EC, 2008/411/EC
and 2008/477/EC in Austria.

Rights of way and facility sharing

The amendments of the Telecommunications Act adopted in June 2009 have the aim of
facilitating access by electronic communications operators to existing infrastructures, not
limited to electronic communications infrastructure, to promote NGA deployment. In this
respect, owners of rights of way, of use of, and access to these infrastructures have to provide
access to electronic communications operators, as long as it is financially viable and
technically possible. Operators can thus request access to ducts or cables and, in the event that
an agreement between the parties is not reached within four weeks, the NRA should solve the
dispute setting, if necessary, the appropriate financial compensation. The law specifies the
elements that could be factored for establishing this compensation, such as costs of the
facility, including acquisition, operating costs and other costs associated with the shared use
as well as charges prevailing on the market.

On the basis of these provisions, the NRA adopted a decision in November 2009 ordering the
Austrian railways operator to offer access to a certain cable duct to an alternative ISP. The
decision also establishes the fee that the alternative ISP will pay for accessing this particular
cable duct of the railways operator, which is 0.64€ per meter per month. Another dispute
concerning access to the incumbent's ducts was introduced by the same alternative operator
and has however been pending before the NRA for more than one year.

THE CONSUMER INTEREST
Universal service

As in previous years, the financing of the universal service was not based on the funding
mechanism laid down in the Telecommunications Act, and operators have continued to agree
among themselves on compensation for the universal service provider. There are no
discussions at the moment to modify the scope of universal service, but alternative operators
consider that with the high mobile penetration and usage in Austria, the need to keep the
public payphones is becoming less evident and advocate for the suppression of the provision
of public payphones from the scope of the universal service.

Number portability

Number portability continues to be only moderately used in Austria and in absolute figures
there has only been a slight increase in both fixed and mobile number portability. Regarding
the prices for fixed number portability, Austria remains one of the countries in Europe with a
high wholesale price of €21.79'. The wholesale price for mobile number portability is not

106 Maximum price (one-off fee).

92

EN



EN

currently regulated by the NRA but has remained stable at an average of €8.21. The price to
be paid at the retail level by users requesting mobile number portability is at the level of €19,
which has been as considered a maximum by the NRA.

Last year certain alternative mobile operators had voiced concerns regarding the message that
users get when calling a customer whose number has been ported, informing them of the fact
that the number has been ported to another network, since this may discourage consumers,
especially business customers, from making use of this facility. During 2009, the NRA
resolved a dispute settlement procedure between two mobile operators and confirmed the
necessity of keeping the automatic voice message informing the caller of the actual
destination network of the call. All operators except the mobile branch of the incumbent
operator are in favour of eliminating this message or at least replacing it for a simpler
solution. In the dispute settlement, an alternative operator proposed to shorten the voice
message but the NRA's decision was to allow any sort of voice message, so that mobile
operators can choose to provide either a short or a long version of the message.

While the need to inform the consumer of the ported number is established in the law, with
the generalisation of flat-rates at the retail level the necessity of having this message,
especially in a long version, appears less evident. Number portability is an essential tool to
facilitate competition between different providers, and it is for the NRA to ensure that the
pricing and conditions guarantee consumer protection but at the same time not act as a
disincentive for consumers to port their numbers. The Commission services will monitor this
issue.

Consumer complaints

The NRA has reported a decrease in the number of consumer complaints for 2009, in
comparison with 2008'"". These complaints related mainly with payment disputes and
contract issues. The consumer protection department of the Austrian Chamber of Labour
expressed concerns as to the lack of tariff transparency for consumers, since tariff plans
change very often and there is an increasing number of retail tariffs and packages, as well as
the high switching costs for consumers to change to a different provider. The Austrian
Chamber of Labour was also concerned about the high charges for data roaming services and
the sometimes abusive contract conditions for consumers, such as warranty requirements, debt
consequences or contract termination fees.

European emergency number 112

The European emergency number 112 can be called from both fixed and mobile telephones.
Caller location information is provided for all calls, upon request (‘pull-system’). There are
different national emergency numbers in Austria and there is currently no significant
awareness among the population on the European emergency number 112. It would be
appropriate that the Member State authorities undertake activities to promote 112 at the
national level in order to increase awareness. The Commission services will follow these
developments.

107 See also RTR's Annual Report on the conciliation procedure: "Tatigkeitsbericht der Schlichtungsstelle

2008", where it was reported that in 2008, the RTR conciliation board recorded, with 5.226
proceedings, around a 50% increase in complaints as compared with 2007. The amount of complaints of
2008 was considered an all time high.
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E-privacy

The EU Directive on data retention has still not been transposed in Austria. Regarding data on
Internet use and emails, Austria had to transpose the relevant rules laid down in the EU
Directive on data retention by March 2009. Drafting of the legislative text was requested to
the Ludwig Boltzmann Institute of Human Rights which presented a draft in September 2009.
All stakeholders are being consulted in the process of implementation of this directive and
discussions are taking place between the relevant Ministries. Alternative operators considered
that the draft presented in September appears to be quite balanced and the political aim is to
finalise the law early in 2010.

Following the ordinance from the European Court of Justice in February 2009 at a request of
a preliminary ruling'®, Austria's High Court decided that ISPs cannot be forced to give
personal details of their subscribers to rights holders with a view to enforcing copyrights
without a Court order.

108 See case C-557/07
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BELGIUM

INTRODUCTION

No major market development has taken place in Belgium in 2009. The growth of broadband
has continued to slow down in Belgium, even though broadband penetration is still above the
European average. Broadband speeds are increasing while prices have not significantly
decreased. In a relatively stable mobile market, where 3G services have not yet taken off,
progress is expected from the auction in 2010 of the fourth UMTS licence. Multiple-play
packages are increasingly appreciated by consumers, while prices remain relatively high.

On the regulatory side, the NRA's powers have been reinforced but much work remains to be
done by the newly appointed Board. The NRA was not able to conclude its preparatory work
for several long awaited important market decisions, among which the broadband and mobile
termination markets. While the second round of market analyses still is in its early stages, the
NRA is also confronted with the annulment of old market decisions by the national Court.
Some pressing competition issues of the past have been decisively settled by the competition
authority.

REGULATORY ENVIRONMENT
Main regulatory developments

New bills amending the 2005 Electronic Communications Act and the 2003 NRA Statute and
Judicial Recourse and Dispute Settlement Acts, were adopted by the Belgian legislature in
May 2009. These amendments are intended to strengthen the regulatory authority, the Institut
belge des services postaux et des telecommunications/Belgisch Instituut voor postdiensten en
telecommunicatie (IBPT/BIPT), by improving the sanction mechanism, streamlining judicial
procedures and consolidating the powers of the regulatory authority. In order to avoid SMP
obligations being invalidated for certain periods of time, the NRA is now allowed under
certain conditions to adopt decisions with retroactivity.

The second round of market analyses has been delayed, including the adoption of new
decisions for the fixed telephony retail market, the wholesale transit market, the wholesale
markets for physical network infrastructure access (LLU) and broadband access, and the
mobile termination market. Preparatory work including consultations of market parties and
the competition authority was ongoing but has not yet been followed by any notification to the
Commission.

In the meantime, several appeals against market analyses of the first round were settled by the
Court of Appeal in 2009, which led to the complete or partial annulment of decisions.
Considering for reasons of legal certainty that this type of work took priority over the normal
market reviews, the NRA immediately undertook to re-examine its findings on the basis of its
new powers to adopt decisions with retroactivity. A first such decision was adopted in
September 2009 for the wholesale markets for (physical) network infrastructure access (LLU)
and broadband access.

The Commission's action against Belgium with regard to the universal service obligations is
still pending before the European Court of Justice. In September 2009, Belgium was
furthermore referred to the Court for not fulfilling its obligations under Article 31 of the
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Universal Service Directive with regard to the must-carry obligations in the bilingual region
of Brussels Capital.

Organisation of the NRA

After a selection procedure in which a jury of experts participated, four new members were
appointed to the Board in November 2009 by royal decree. The governmental decision had
been taken on the basis of the experts' final report and the proposal of the minister of
Enterprise and Simplification.

Amendments to the 2003 Acts regarding the IBPT/BIPT statute entered into force in June
2009. These amendments encompass improvements to the administrative procedure for
enforcement of decisions, and strengthen the NRA's powers. IBPT/BIPT is now allowed to
proceed faster when imposing fines, i.e. without issuing (preliminary) formal notices, while
being able to impose higher sanctions on operators: the upper limit of 12.5 million EUR has
been lifted but the limit of 5% of turnover is maintained. On the other hand, the NRA is
entitled, in case of annulment of a decision by a Court judgment, to retroactively restore it, in
order to safeguard the objectives of the Electronic Communications Act. The power to specify
models and methodologies for accounting separation obligations has also been transferred to
IBPT/BIPT, which started a consultation procedure on a proposed decision.

Decision-making

While the selection procedure for the new NRA board was pending, the old board pursued its
regulatory work beyond its normal term of office. The announced review of some old market
decisions (retail fixed telephony markets, wholesale transit services in the fixed telephony
market) as well as the new round of market analyses based on the 2007 Recommendation had
yet to produce any concrete results. A few consultations on market decisions were launched
during the last months of 2009.

Ensuring effective regulation within reasonable timeframes remains indeed a challenge for
IBPT/BIPT. Most NRA decisions are systematically appealed through long-lasting
proceedings and the Court's rulings are often based on procedural grounds. Between May and
October 2009, the Court of Appeal annulled three market decisions, respectively on the
wholesale markets for physical network infrastructure access (LLU) and broadband access
(decision dating from January 2008), the wholesale market for voice call termination on
individual mobile networks (from August 2005) and the retail and wholesale leased lines
markets (from January 2007).

The outcome of the appeals has seemingly put a strain on IBPT/BIPT's normal activities, as
the NRA had to replace the annulled decisions. The revised draft for the wholesale markets
for physical network infrastructure access (LLU) and broadband access was again put to
public consultation. The motivation to impose sub-loop unbundling and broadband access as a
necessary complement to local loop unbundling was strengthened, while calculations and
justifications of the competitive situation in the market were improved. After notification to
the Commission, the restored decision was adopted in September 2009. As to the annulled
decision for the wholesale mobile termination market, the NRA would have to re-examine the
market for the period 2005-2008 in order to adopt a retroactive decision, together with the
relevant market analysis for the upcoming regulatory period.
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In May 2009, the competition authority imposed the largest fine ever in the history of Belgian
competition law, amounting to € 66.3 million, on the mobile branch of the fixed incumbent.
The mobile operator was found to have abused its dominant position on the market for mobile
telephone services in 2004 and 2005 by a strategy of margin squeeze between its corporate
on-net retail tariffs and the mobile termination tariffs charged to competing operators,
excluding rivals from the business market in particular. Other competition cases lodged
against the incumbent (e.g. on abuse of dominance by the introduction of flat-fee tariff plans
in 2005) are expected to be resolved in 2010.

MARKET AND REGULATORY DEVELOPMENTS

The total turnover of the Belgian telecommunications sector stagnated more or less at the
level of €9.66 billion on 31 December 2008, whereas the revenues from fixed markets slightly
grew to €5.63 billion, and the revenues from mobile markets fell to € 4.03 billion. The total
value of investments in telecom networks grew by 4.5% to €1.28 billion. The incumbent
invested €0.42 billion in its fixed infrastructure in 2008, whereas the alternative operators
invested €0.46 billion, both investment levels growing by more than 6%. Mobile operators'
investments remained stable at €0.4 billion.

While the incumbent is further rolling out its fibre-to-the-curb network (with a declared
coverage of more than 70% of households), fibre-to-the-home remains marginal, apart from a
few trials. Reflection with regard to the roll-out of NGN-NGA networks has continued
throughout 2009. A study regarding strategic options to promote the development of
broadband was submitted to consultation at the request of the Minister of Enterprise and
Simplification. In a consultation note, the NRA itself expressed its views concerning the
actions that might contribute to stimulate Fibre-to-the-Home. When the Ministry finally
launched its Digital Action Plan 2010-2015 in 30 points, the attention turned in particular to
the necessity of well-performing networks. Some actions like the reinforcement of regulators,
and the granting of new licences for mobile services, are already under way while other
legislative or administrative interventions, regarding for example the rights of way for fibre
roll-out, the equipment of buildings or the use of the digital dividend, would still need to be
undertaken.

While prices have remained stable over the last years, competition between the fixed
incumbent and the cable operators has led to bundling of products and to improved quality
and speed of Internet access.

Broadband
Market situation
Belgium fixed BB penetration With a ninth place in the European
200 29.1% ranking of broadband penetration,
7 25.6% 2r.5% Belgium is still above the European
24,0% average of 24.8%. Growth was again
18,0% | below average (1.6 percent points between

January 2009 and January 2010, compared
with the EU average of almost 2
percentage points). Belgium is further
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2008.

As of January 2010, almost 49% of the Belgian retail broadband lines are provided by the
fixed incumbent. Its market share has considerably increased, compared to 46% in January
2009. When resale lines are taken into consideration, its market share exceeds 51%. Non-DSL
lines, among which mainly cable broadband lines, account for 43% of the market (January
2010), an increase in comparison with January 2009 (41.8%). The market share of new
entrants relying on DSL technology has strongly decreased (14.3% in January 2010 compared
to 21.5% one year before). The number of users of dedicated data services (via
modems/cards/keys only) still remains very limited in Belgium (1.7% of population).

Bitstream access remains the main form of access to the incumbent's network (40% of
alternative operators'’ DSL access lines). Unbundled access remains modest (24% of
alternative operators' DSL access lines), in spite of low prices for shared access.

While the speed of fixed broadband connections is quite high (41% of all retail lines offer 10
Mbps and more, and 52% offer speeds between 2 and 10 Mbps), prices have constantly
remained at a fairly high level during the last years. These findings have been shown notably
by means of the price barometer, a new tool developed by the regulator to keep an eye on
price developments in several markets, and especially the broadband access market.

An important national consumer association is extremely concerned about the invariably high
priced services since many years, and the failing service levels, as regards inter alia the
customer services of the Internet service providers. It calls for strong political and regulatory
action against the alleged lack of competition and the expensive Internet connections.

Regulatory issues

The NRA had committed in its January 2008 decisions on the markets for physical network
infrastructure access (LLU) and for wholesale broadband (bitstream) access, to perform new
market reviews before mid 2009. This has however not occurred.

Both market analyses on unbundling and bitstream access were annulled by the Court of
Appeal in May 2009. Decisions were declared void because of insufficient substantiation,
respectively with regard to some remedies and the eligibility of the market for ex-ante
regulation. IBPT/BIPT replaced the decisions in September 2009, strengthening the
motivation to regulate the incumbent's network and improving the calculations and
justifications of the competitive situation in the market. New market reviews were announced
for 2010.

While the bitstream reference offer for ADSL2+ was already made available in 2008, the
reference offer for VDSL2 has not been finalised. For the latter technology, which the
incumbent has been commercialising at a large scale since April 2008 (70% of households
reached), only in October 2009 a qualitative decision was adopted (regarding the use of
modem, profiles, service level agreements, migration rules and other operational aspects). In
the meantime, consultations were held on rental fees for access and transport, including
transport over Ethernet. The alternative operators point to the essential role of a complete
wholesale bitstream offer for VDSL2. They urgently request cost-oriented tariffs, good
service quality parameters and service level agreements, without limitations, in a context
where migrations to Ethernet and All-IP, with the phasing out of leased lines, would be taking
place within the near future.
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Closures of local exchanges would furthermore take place as from end 2012 in some areas,
where unbundling is intensively used. In this regard, the NRA stresses the obligation of
transparency with regard to network developments, as imposed in the market decisions.
Following the NRA's request for information, the incumbent published a document presenting
its network transformation outlook for the coming years in October 2009 and organised a
workshop with the sector in November 2009.

Since many years, alternative operators have expressed strong concerns regarding the quality
of the incumbent's wholesale business services. For that reason, the operational processes with
regard to provision of access, on a non-discriminatory, transparent and efficient basis, were
the subject of an audit in 2009. The recommendations of the NRA based on the audit are
expected to be submitted to consultation of the sector by the beginning of 2010.

M obile
Market situation

The penetration rate in terms of active subscribers stagnated at 102.9% (situation at 1 October
2009), a one percentage point increase compared to 2008 and far below the European average
of 121.9%.

The market shares (SIM cards) of the second and the third operator, with regard to the first
operator, have not substantially changed: respectively 31.1% and 24.6% (compared with
33.6% and 23.4% in 2008). The market share of mobile virtual network operators (SIM cards)
continues growing: 13.5% in 2008 against 8.2% in 2007'”. The proportion of pre-paid
subscribers remains high (59%).

3G services of the first and the second operator covered respectively 90% and 80% of the
population by end 2008. The third operator started offering 3G services by the end of 2009.

Regulatory issues

The Belgian termination rates have not
changed in comparison with 2008.
Currently they are based on the decision
that IBPT/BIPT adopted in April 2008 | 9.9

after the Court's decision to suspend the 9:\_&8 oo
previous decision of December 2007. "

Following that decision, the applied glide
path came to an end in July 2008. Besides
their high level (8.80 €-cents) compared
to the European average (6.70 €-cents), o7 oot aosoet | 20090t
termination rates are also asymmetric |
between the first and the second and third
operators. In spite of commitments in that regard, the NRA has not undertaken further steps to
remedy this situation in 2009.
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On 30 June 2009, the Appeal Court annulled IBPT/BIPT's August 2006 market decision.
After retroactive restoration of the latter decision for the period 2006-2007, the NRA is

109 Source: IBPT/BIPT.
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expected to carry out a new market analysis taking utmost account of the new Commission
Recommendation for the regulatory treatment of fixed and mobile call termination rates,
which should lead to lower termination charges.

Roaming Regulation

The Belgian operators are complying with the requirements of the Roaming Regulation. One
network operator and some virtual operators are offering voice roaming at lower tariffs.

Fixed
Market situation

The number of PSTN lines has again declined by 9.2% while cable and voice over broadband
access lines have been growing in importance. In this market, cable telephony achieved a
market share of 14.5%"'"°.

Fixed voice telephony traffic in general has also been declining (by 6.7% in 2008, compared
to 2.9% in 2007), and for the first time, mobile traffic volume exceeded that of fixed
telephony traffic. With a percentage of 65.0%, the incumbent remains dominant as to overall
traffic volumes, also in the international calls market where its market share grew from 54.0%
to 59.0%. The incumbent's market share of all calls by revenues has slightly decreased but
remains high (68.2% in 2008 compared to 70.6% in 2007). Traffic volume in minutes of
voice-over-broadband telephony has been growing but the market share of these operators
still remains limited (5.4% in 2008, compared to the EU average of 14.5%)""".

Regulatory issues

A draft decision on the wholesale fixed call origination market was consulted with the market
in October 2009. The fixed incumbent would again be designated as having SMP and would
be imposed remedies. As to the wholesale market of transit services in the fixed telephone
network, another consultation was held in October 2009.

The November 2008 decision for the fixed retail telephone services market (for both business
and residential customers) provided for a validity of one year. Despite the Commission's
comments, inviting IBPT/BIPT to undertake a new market analysis at the latest within one
year following adoption of the final measures, no further steps have been undertaken in 2009.

The retail and wholesale leased lines market decisions (dating from January 2007) were
annulled by the Appeal Court in October 2009. The Court agreed with the NRA that the
existing obligation to co-operate with the regional media regulators, as laid down in the
Belgian co-operation agreement, was not applicable to services, and thus to leased lines. It
found however, referring to Article 3(4) of the Framework Directive, that the general
requirement of co-operation between relevant authorities had not been respected.

1o Source: IBPT/BIPT data of December 2008.
i However, the data are underestimated as one of the cable operators does not provide a split between
VolIP calls and other calls.
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Broadcasting
Market situation

9.0% of the Belgian population avail themselves of bundled offers. While take-up of bundles
is thus increasing, however only 5.2% buy bundled packs that include broadcasting services.
Only the fixed incumbent and the cable companies actually offer triple-play packages.

Cable TV remains the most used platform, offering analogue and digital transmission (82% of
households; July 2009). 12.3% of households use the incumbent's IPTV platform. Two
mobile network operators have started providing a broadcast offering.

Regulatory issues

Digital switchover in the northern part of the country took place in 2008 and the Flemish
government was able to free digital frequencies for the provision of a radio and television
broadcasting network. In a selection procedure, in which only one applicant took part, the
Flemish Regulator for the Media granted licences to the operator that was already providing
transmission services to the public broadcaster (June 2009).

In the southern part of the country, digital switchover will take place in November 2011. The
media regulator organised a consultation with the market with regard to the launch of digital
broadcasting services and the follow-up to the strategic action plan of 2007.

Horizontal regulation
Spectrum management

In 2008, both IBPT/BIPT and the Minister had decided not to proceed to tacit renewal of the
2G licences and to let them expire in 2010 (with regard to the first and second operator). This
would have allowed to temporarily extend the GSM900 and DCS1800 licences and to
rearrange them in the future. The Appeal Court however annulled the decisions on different
grounds, which led to the tacit renewal of these licences until 2015.

The government reiterated in 2009 its intention to allow a fourth 3G operator in the Belgian
market. Following the Court decisions with regard to the renewal of the 2G licences, the
government modified the applicable conditions and a new public consultation of the market
was launched in December 2009. The fourth mobile licence would be technology-neutral. It is
expected to be auctioned in the 2 GHz band for a period of 11 years.

The government decided furthermore that five licences should be auctioned in the 2.6 GHz
band shortly after the auction of the fourth 3G licence, which would allow further
developments in the use of LTE and WiMAX. Legislation for both procedures would be
adopted at the same time.

A royal decree concerning licences in the 3400-3800 MHz bands was published in March
2009. Procedures for the issuing of these licences, through a beauty contest, are under
preparation.

Another royal decree specifying the conditions for spectrum trading was adopted in February
2010.

101

EN



EN

Implementation of spectrum decisions

Belgium has reported that it has implemented all the Commission Decisions harmonising the
use of spectrum, except Decisions 2007/344/EC on harmonised availability of information
regarding spectrum use, 2008/294/EC on mobile communications onboard aircraft,
2008/671/EC on intelligent transport systems and Decision 2008/477/EC on the
harmonisation of the 2500-2690 MHz frequency band for terrestrial systems capable of
providing electronic communications services in the Community. For the latter decision, a
new royal decree was under preparation at the time of drafting this report. The
implementation of three Decisions (2005/513/EC, 2008/411/EC and 2008/477/EC) is under
scrutiny.

Rights of way and facility sharing

The Belgian Constitutional Court recognised, in its ruling of January 2009, the competence of
the Regions for environmental and health aspects of antennas for mobile telephony. As a
consequence the three Regions have been issuing their own norms for electromagnetic fields
exposure. The delayed adoption of implementation measures in the Flemish and the Brussels
Region has led to a moratorium in the delivery of building permits, which has raised concerns
among mobile operators as regards the possibilities of further network development.

Two mobile network operators concluded an agreement to share the acquisition and
construction of new sites for masts, public utility cables and security and transmission
equipment. The agreement, which could have positive effects on network coverage and
compliance with environmental norms, would be open to participation from the third mobile
operator.

Administrative charges

The operators continue pointing to the IBPT/BIPT's accounts, which show since many years
an allegedly unjustifiable surplus. Although the NRA is obliged to provide a yearly overview
of its administrative costs and of the total sum of the charges collected, it appears that
surpluses on the accounts are recurrent and systematically transferred to the State treasury. As
indicated in the IBPT/BIPT 2008 accounts, an amount of €7.5 million was transferred to the
treasury. Operators signal that these and other expenses would not be covered by the
administrative costs resulting from the regulatory work. They are furthermore required to
contribute to new funds such as the fund for the management of the social tariffs database and
the fund for emergency services.

THE CONSUMER INTEREST
Tariff transparency and quality of service

On 3 April 2009, IBPT/BIPT put its long awaited "tariff simulator" for consumers on the web.
This tool allows comparing the tariffs for fixed telephony, mobile telephony and also
broadband access and use. At a later stage, it would also become possible to compare bundled
offers. Following the NRA decision of October 2009, to be implemented within one year,
operators are furthermore obliged to make available for the consumer, on request and at a
secured page of their website, a certain amount of information regarding the consumer's
profile. In a later stage, this profile could be linked to the tariff simulator. According to a new
bill proposed in December 2009, the compulsory mention on every invoice to the customer of
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the possibility to consult the tariff simulator finally would promote easier switching between
Internet service providers.

End-users of premium rate numbers were generally confronted with higher tariffs when the
call was made from a mobile network. By royal decree of 24 March 2009, maximum tariffs
for certain categories of expensive premium rate numbers have been reduced and aligned with
the tariffs for fixed calls.

Universal service

In January 2008, the Commission referred Belgium to the Court of Justice, since it considered
that the Belgian legislation regarding the costing and financing of the universal service
obligation, in particular the social tariffs, as well as the determination of the unfair burden,
infringes the Universal Service Directive. While the case is still pending before the Court, no
steps have been undertaken by Belgium to address this issue.

The NRA adopted a further decision, in April 2009, with regard to the methodology for
allocation, among the concerned operators, of the costs related to the management and the use
of the social tariffs database (and the specific costs relating to 2006 and 2007), set up to
ensure the implementation of the social component of the Belgian universal service
obligations.

Number portability

Since 1 July 2009, number portability is also available for geographical numbers assigned for
nomadic services of voice-over-broadband operators.

In Belgium, it takes only 2 days for porting a fixed or a mobile number. The cumulative
number of ported mobile numbers has further increased to 2.8 million numbers as of 30
September 2009.

Consumer complaints

The amount of consumer complaints lodged before the independent Ombudsman has been
steadily increasing over the last years (doubling in five years time). It stabilised however for
the first time in 2009. A new bill, proposed by the government in December 2009, is expected
to reduce the number of complaints by a certain number of measures. Operators would be
made more responsible for the first-line service (customer service, help desks, etc.), insofar as
they would be obliged to answer calls within a limited timeframe of a few minutes (or, if this
is not possible, to contact the customer at his request). By the same bill, switching between
Internet access packages within the same provider and switching from one provider to another
would me made faster and easier.

A royal decree establishing an Ethical Code for Telecommunications, on which base the
Ethical Commission is able to settle certain complaints on certain aspects of premium rate
services, is under preparation.

European emergency number 112

Belgium's emergency call centres are migrating to a new technology, which allows a
centralised handling of all calls to emergency numbers. Eleven centres would become
operational, one for each province and one for the Region of Brussels Capital. Delays or
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difficulties in passing 112 calls to the police services should be limited, as these centres would
handle all emergency calls to the European as well as to the national emergency numbers.

Harmonised numbersfor harmonised services of social value (116)

By royal decree, the number 116000 assigned in 2007 to Child Focus (hotline for reporting
missing children) has been granted the status of emergency number, which means that it has
to be carried free of charge by operators. The numbers 116111 and 116123 have been
reserved in the numbering plan but have not yet been assigned.

Must-carry

Considering that Belgium's 2007 must-carry legislation for the bilingual region of Brussels-
Capital does not conform to the Universal Service Directive, the Commission referred the
Member State to the Court in September 2009.

ePrivacy

The Data Retention Directive has not yet been transposed into Belgian law. This matter is
being discussed in the federal government.
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BULGARIA

INTRODUCTION

The mobile market continues to be the most dynamic in the sector although growth is slowing
as signs of maturity appear. While the mobile penetration rate is high, consumer prices for
calls within the same mobile network (on-net) still remain significantly lower than prices for
calls to other networks (off-net) thus forcing consumers to hold more than one mobile
subscription. Broadband penetration has increased slightly but remains the lowest in the EU
despite strong platform competition. Alternative operators are continuing to face barriers to
entering the DSL broadband market using the incumbent's bitstream or unbundled wholesale
products. The fixed market is dominated by the incumbent and is consequently still
characterised by limited competition. The number of active fixed lines has fallen despite the
availability of various bundled offers from the incumbent, mainly due to fixed-to-mobile
substitution and the growing usage of voice-over-IP (VoIP). Alternative operators' fixed
market shares are still low and appear to be stagnating.

The level of mobile prices has also become an issue of political debate between the
Government and mobile operators. In order to tackle the problem of high off-net mobile
prices, the national regulatory authority (NRA), the Communications Regulation Commission
(CRC, Komucus 3a perynmpane Ha choOmieHusta) has adopted a glide path for reducing
mobile termination rates (MTR). The analyses of the broadband markets, which have been
delayed by the NRA in 2009, are expected to include measures such as access to the
incumbent's passive infrastructure. In general, the efficiency of the regulator has improved
and significant progress has been made in market analysis and the imposition of remedies.
While the NRA has imposed administrative penalties on a number of operators, the
enforcement of remedies and their market impact remains an issue in certain cases due to
lengthy administrative procedures and related judicial reviews as well as lack of effectiveness
of penalties on certain market players for non-compliance.

REGULATORY DEVELOPMENTS
Main regulatory developments

As a consequence of changes in the political landscape following Parliamentary elections in
July 2009, the former State Agency for Information Technology and Communications was
closed and its responsibilities have been transferred to the Ministry of Transport, Information
Technology and Communications (MTITC). A new executive agency for electronic
communications networks and information systems has taken over responsibility for
electronic communications infrastructure for the purpose of national security and defence.

In November 2009 the new Bulgarian Government adopted a national broadband strategy for
the period 2010-2013, which defines broadband as access to voice, data and video at a
recommended minimum speed of 1 Mbps. While it lays down a framework for promotional
and regulatory measures, a more detailed programme concerning regional broadband
availability, the overall scope of broadband projects and private sector co-financing is still
pending.

The Law on Electronic Communications (LEC) — which is the primary legislative instrument
for transposing Community law in electronic communications — was substantially amended in
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the period March-June 2009. In effect, new provisions were included concerning inter alia the
process of digital switchover, the new board structure of the CRC, the powers of the NRA to
impose specific obligations and amendments to reference offers, compensation conditions for
provision of the universal service, penalties for illegal cable deployments, and rules for data
collection for the purpose of investigating criminal offences. However, after a review in
December 2009, the new Bulgarian Government adopted a draft amendment to the LEC
which inter alia re-establishes the previous board structure of the CRC based on five
members with five-year mandates.

A controversial new legal basis for the process of digital switchover was laid down by
amendments of the LEC and the Radio and Television Act (RTA), as well as by the new Law
on Public Broadcasting (LPB). In particular, the LEC stipulated a separation of stakeholders
in the domain of digital terrestrial broadcasting, consisting of the following categories:
content providers, broadcast operators (who operate multiplexes), and transmission network
operators. According to the LEC, a broadcast operator may not simultaneously be a content
provider and an operator of an electronic communications network for the transmission of
radio and TV programmes. Furthermore, a broadcast operator may be a holder of rights of use
of radio spectrum for digital terrestrial broadcasting. Accordingly, in the period May-June
2009 the CRC conducted two spectrum contests and granted rights of use of radio spectrum to
two commercial broadcast operators with a national coverage requirement.

However, as a result of litigation, the Bulgarian Constitutional Court declared certain
provisions on digital switchover as outlined above to be unconstitutional, in particular the
separation of broadcast and transmission network operators as well as the right of a single
broadcast operator to operate multiple national broadcast networks. Appeals against the
CRC’s decisions arising from the aforementioned spectrum contest procedures have been
initiated before the Supreme Administrative Court. These may delay the timetable for
transition to digital terrestrial television (DTTV) adopted in 2008. At the time of writing the
report, the Court had confirmed in the first instance the CRC’s decision on the first contest
concerning the authorization for the first phase of transition to DTTV. Also, following a
review by the new Government, amendments to the RTA including infer alia the abolition of
the LPB were pending for adoption by the Bulgarian legislature. The Commission services are
following these developments to ensure that Community principles of transparency and non-
discrimination are observed.

Due to unavailability of portability services for fixed (geographic) numbers, the Commission
launched an infringement procedure against Bulgaria in May 2009. Subsequently, the CRC
announced the introduction of fixed number portability as of 1 July 2009.

In 2009, the CRC advanced the process of market analysis and submitted first-round
notifications in compliance with the Community consultation mechanism on a number of
retail and wholesale markets'', prior to subsequent adoption of regulatory decisions. In
particular, the CRC adopted its decisions on analysis and remedies for the markets for fixed

12 Markets 3 to 6 of the Commission Recommendation 2003/311/CE of 11 February 2003 on Relevant
Product and Service Markets within the electronic communications sector susceptible to ex-ante
regulation (the 2003 Recommendation) and markets 1, 2, 3 and 7 of the Commission Recommendation
2007/879/EC of 17.12.2007 on Relevant Product and Service Markets within the electronic
communications sector susceptible to ex-ante regulation (the 2007 Recommendation) have been
notified to the Commission by the CRC under the Article 7 procedure.
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and mobile termination in March 2009. These are effective from 1 April 2009 and introduce
significant reductions on existing levels.

The analysis of the wholesale broadband markets has been delayed. One reason for this was
the proposed approach to regulatory treatment of the access by alternative operators to ducts
and masts in the incumbent's network. Many alternative operators complained that certain
local area network (LAN) market players operate in breach of the current legal framework,
which bans overhead cable installations. In order to resolve potential problems related to the
provision of access to the infrastructure of the incumbent, the CRC launched a public
consultation procedure on the need to amend the existing general terms and conditions of the
incumbent, which are the basis for the conclusion of agreements for co-location.

Furthermore, important secondary legislation was adopted on the rules for access and
interconnection, primary and secondary use of numbers, and number portability.

Organisation of the NRA

The structure and organisation of the CRC board lacks legal certainty. Following the draft
amendments to LEC proposed by the new Bulgarian Government in November 2009, the
number of board members would be limited to five with a five-year mandate, thus re-
establishing the situation before 1 July 2009. According to a previous amendment of the LEC,
as of 1 July 2009 the CRC board was enlarged to nine members, all of whom are elected for a
mandate of six years. Under this system the Chairman of the CRC is appointed by the Council
of Ministers and six of the members are elected by the Parliament, including the Deputy
Chairman. The Bulgarian President appoints two of the members. The number of
administrative staff of the regulator (about 250 people) has stayed virtually unchanged.

Decision-making

Increased regulatory activity and faster decision-making by the NRA lead to important
regulatory decisions e.g. on termination rates and fixed number portability. The procedures
for the contests for granting rights of use of spectrum for digital terrestrial broadcasting were
completed in good time.

However, in certain cases the enforcement of imposed remedies has been incomplete or
delayed. The majority of regulatory decisions in 2009 — such as the analyses of the fixed retail
markets or the introduction of a 'beep tone' for ported mobile numbers — have been subject to
court appeals. While the current Bulgarian legal system includes a two-stage appeal procedure
before the Supreme Administrative Court, the LEC stipulates that major NRA decisions
should not be suspended pending an appeal. In some cases, the collection of penalty fees from
operators has been delayed due to lengthy court proceedings.

MARKET DEVELOPMENTS

The lack of effective competition in the fixed markets is evident from the size of the
incumbent's market share in all fixed retail markets. The incumbent merged its fixed and
mobile arm in September 2009. Currently all Bulgarian mobile operators also offer fixed-line
services.

The total turnover in the electronic communications sector increased by 5.7% to € 1 813
million at the end of 2008 (compared to € 1 715 million at the end of 2007), mainly due to
increased revenues in the mobile and broadband sectors. However, the rate of growth has
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halved compared to the previous year, mainly as a consequence of the economic downturn.
While revenues from mobile services increased by 8.8%, the fixed sector has seen its
revenues virtually unchanged. Broadband revenues grew by 30%.

The total value of investment continued to decline in 2008 and reached € 405 million (down
by 24.8% compared to 2007), which accounted for 1.2 % of the gross domestic product.

Bundled products have not gained a significant market share. The number of double-play
offers has increased, whereas the number of triple-play offers showed a downward trend.

Broadband

Market situation

Bulgaria fixed BB penetration The Bulgarian broadband market remains
rather fragmented with more than 550
13,0% market  players. The  broadband
penetration rate reached 13% in January
2010 (compared to 11.2% in January
2009) which is far below the EU-27
5,0% average (24.8% in January 2010) and still
the lowest in the EU. The total number of
0,0% : : retail broadband lines increased to 986
2008 Jan 2009 Jan 2010 Jan 434 in January 2010, compared to 853
089 (or up by 15.6%) in January 2009,
due to growth both, in the incumbent's DSL customer base and in the number of non-DSL
broadband lines.

15,0%

11,2%

10,0%
7,6%

The broadband market comprises different platforms such as LAN, cable, satellite and DSL.
The share of DSL (being exclusively incumbent's lines) increased to 31.4% of all fixed
broadband lines in January 2010, compared to 30% in January 2009. The remaining 68.6% of
broadband lines belong to alternative operators, dominated by LAN (approximately 54%).
The large share of LAN connections has a positive impact on the maximum transmission
speeds — 60.6% of the broadband connections operate at download speeds exceeding 10 Mbps
and another 35% of the broadband connections have speeds above 2 Mbps. The market share
of fibre-based operators in terms of number of subscribers was 1.3% as of January 2010 and
that of WiMax operators remained marginal (below 1%). Mobile broadband continued to
develop and an increasing number of subscribers were using 3G data services in 2009.

Despite the growth in the number of DSL customers, there is no effective competition in the
DSL market since only two alternative operators provide a small number of DSL connections
based on bitstream access. The incumbent had 309 554 DSL lines and even increased its share
to 99.9% of the DSL broadband market in January 2010 (up from 96.7% in January 2009). It
has reduced the prices of its retail DSL products (at maximum speeds of 6 Mbps or 12 Mbps)
by more than 20% compared to 2008. Furthermore, the incumbent launched a naked bitstream
product in June 2009, which has not been taken up by alternative operators although contracts
have been signed. The lack of fully unbundled lines and the scarce availability of shared lines
in the country suggest that a rapid completion of the first-round analysis of the broadband
markets by the NRA is critical.
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In general, the cable sector continued to be fragmented, despite the consolidation of the two
biggest cable operators (EBpokom and Keitobnten) — whose combined market share is
estimated to exceed 25%. Competitors are concerned about the impact of the merger on the
state of competition.

Regulatory issues

Following the conclusion of several bitstream agreements in May 2008, (in the absence of a
completed market analysis) alternative operators have complained about margin squeeze and
unfavourable conditions of service delivery. A similar situation appears to exist on the market
for local-loop unbundling (LLU), where a few agreements exist. In November 2009, the
incumbent published a reference implementation offer for wholesale unbundled access for
public consultation.

There are concerns regarding the development of a level playing field in the broadband sector.
Both, the incumbent and certain alternative operators complain about insufficient or
ineffective measures against broadband LAN operators, who allegedly distort competition by
not paying taxes or licence fees or by keeping illegal cable installations, which enables them
to offer disproportionately low-price products of average quality. The CRC has intensified
efforts in this respect and states that it has carried out more than 450 regular inspections in
2009 and has imposed various sanctions at a total value of € 276 000 on operators for
breaches of the LEC, mainly for lack of prior notification, overdue payment or because of
illegal cable deployment.

In particular, according to some market players, a number of fixed broadband operators have
deployed overhead cables in urban areas or illegally accessed the incumbent's ducts. In this
regard, the LEC stipulates that cable networks deployed within urban areas with a population
exceeding 10 000 inhabitants should be placed under ground. The LEC also includes
provision for serious penalties for aerial cable installations. Since large fines, although legal,
may endanger the economic position of small alternative operators, which have largely
contributed to accelerating broadband penetration, it is essential that underground access to
existing infrastructure is possible without administrative or pricing barriers. In this regard, the
current terms of the incumbent for granting alternative operators access to its ducts network
(as approved by the CRC in 2007 and judicially confirmed in 2009) are allegedly in contrast
to previous agreements by specifying higher charges on a per-cable basis.

Effective regulatory measures regarding the access to the incumbent's passive infrastructure
are essential. These are expected to be introduced following the analysis of the wholesale
broadband markets, in accordance with the EU telecom rules, which should be notified to the
Commission in 2010. As an intermediate solution, the CRC has initiated consultations with
the incumbent on improving its general terms and conditions, in order to create a better
competitive environment.

M obile
Market situation

While the mobile sector accounts for 62.8% of the total revenues of the electronic
communications market, it has begun to show signs of saturation. The mobile penetration rate
increased slightly and is still among the highest in the EU — 138.9% in October 2009 (up from
137.4% in October 2008), compared to the EU average of 121.9 %. The proportion of post-
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paid mobile users was 55.5%. The average revenue per user remained virtually the same at the
level of € 112 in 2008.

The market share of the major mobile operator in terms of number of subscribers has
remained almost unchanged since last year at 49.4% in October 2009 while the third operator
slightly increased its market share from 12.3% in October 2008 to 13.1% in October 2009.
The second operator's market share declined slightly from 38.3% to 37.5% in the same period.
As reported previously, there are no mobile virtual network operators (MVNOs) or national
roaming between the mobile operators.

All three mobile operators offer 2G and 3G mobile services and the investment in UMTS
networks has grown. UMTS population coverage reached 61.4%, 75.7% and 43% for the first,
second and third operator, respectively, at the end of 2008. Mobile broadband penetration
rate, based on the usage of data cards, modems or keys, was 1% in July 2009 (EU average of
4.2 %).

As a result of high mobile termination rates and for reasons of business strategy, mobile
operators' prices for off-net calls are much higher than on-net prices. Therefore, in order to
benefit from low mobile rates per minute (on average € 0.05 in 2008) consumers keep more
than one mobile subscription in parallel. This development partly explains the slow growth
rate of the smallest mobile operator. All mobile operators offer bundles, including fixed and
mobile services.

Regulatory issues

The CRC adopted its final decisions on
the market analysis and remedies on the
mobile termination markets in March ] 8
2009. The proposed measures include
inter alia a glide path for MTR which sets
a level of 10.5 €-cents for peak traffic as
of January 2010. In addition, symmetry
was introduced between the fixed-to-
mobile and mobile-to-mobile termination
rates. As a result, price reductions at the
last stage of the regulatory period will
vary between 42% and 56% lower
compared to the levels before adopting the measures. As of July 2010 the MTR will drop to
6.56 €-cents per minute for peak traffic and to 5.62 €-cents per minute for off-peak traffic.
The CRC reported plans to develop a methodology for a cost-orientated calculation of
termination rates according to the Commission Recommendation on regulatory treatment of
fixed and mobile termination rates of 2009.

Mobile termination rates
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Roaming Regulation

All mobile operators offer the Eurotariff for voice calls and SMS as required by the amended
Roaming Regulation of 2009 at levels close to the specified price cap. Incoming calls are
billed per second and outgoing calls are billed per second after an initial period of 30 seconds,
both for pre-paid and post-paid customers. The two bigger mobile operators offer roaming
packages with special tariffs.

110

EN



EN

Bulgaria adopted the necessary provisions allowing the imposition of fines on operators, who
do not comply with the obligations laid down in the first Roaming Regulation of 2007 by an
amendment to the LEC just in March 2009. The respective requirements of the amended
Roaming Regulation of 2009 were included in the draft amendments of the LEC, which are
expected to be enacted in the first quarter of 2010.

Fixed
Market situation

There has been no significant improvement in the level of competition in the fixed sector
during the year. The incumbent had a market share of 94.0% in terms of direct access
subscribers in July 2009 (compared to 96.0% one year before) and of 93.6% in terms of call
revenues in December 2008. Only the market of fixed international telephone services tends
to offer more choice. Fixed-to-mobile substitution — although growing — is still limited since
the majority of mobile subscribers tend to keep their fixed-line connectivity in order to benefit
from add-on services like internet services in bundle offers. At the end of 2008, 18% of the
fixed lines were still analogue.

In general, alternative operators experience high entry barriers in the market as a result of
structural and regulatory factors. The lack of competition is exacerbated by difficulties in the
conclusion of interconnection agreements with the incumbent. As a result of an agreement
with a large association of alternative operators, the incumbent is expected to improve the
conditions for interconnection in its reference offer. The number of active alternative
operators with proprietary infrastructure offering voice services was 14 in July 2009. Two
alternative operators offer voice service only on the basis of carrier pre-selection (CPS) or
carrier selection (CS) although the proportion of incumbent's subscribers using CS is still
below 1%.

In November 2009, a major alternative telecom operator (Cnektbp HeT) acquired another
competitor (Opburen), which resulted in one of the largest fixed alternative operators, in
terms of number of direct access lines.

The take-up of double-play services (cable TV and internet or cable TV and voice) and triple-
play services offered by cable providers continued to grow. 28 operators offered double-play
in 2008 (20 in 2007) and just 3 cable operators offered triple-play in 2008 (down from 6 in
2007), while the number of triple-play cable subscribers has grown.

By July 2009, 6.0% of the fixed subscribers were using alternative operators for national calls,
and 6.3% — for international calls.

The market for leased lines — with 15 active providers — declined by 33 % in 2008 compared
to one year before, mainly because fixed operators continued to invest in own infrastructure.

Regulatory issues

In June 2009, the CRC adopted its analysis and remedies on the retail markets for national and
international telephone services and for access to the public telephone network. Regulatory
measures already imposed on the incumbent were extended including the obligations of
carrier selection, transparency, non-discrimination, price control and cost-orientation. In
addition, a new obligation to provide wholesale line rental was imposed.
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Although secondary legislation on carrier selection and pre-selection has been in place since
November 2008, there are still problems with its functionality. Also, alternative operators
complain that, while CS and CPS for long-distance and international destinations are
operational, the introduction of these services for local calls and calls to mobile networks has
been delayed.

The CRC adopted in March 2009 new measures on the fixed termination markets, including
local, metro, single and double transit segments. These contain a glide path of reductions and
symmetry between mobile-to-fixed and fixed-to-fixed termination rates. However, the CRC
imposed a price cap for the alternative operators' double-transit termination rates at a level
equal to the termination rate charged by the incumbent. This measure has effectuated a
temporary increase of termination rates between alternative operators since 1 April 2009.

In January 2009, the CRC adopted secondary legislation on the rules for access and
interconnection, which stipulates inter alia that an undertaking having a specific obligation
for unbundled access must provide services for backhaul transport, co-location and sub-loop
access. Subsequently, the incumbent modified its initial reference implementation offer for
wholesale unbundled access. The analysis of the wholesale market for segments of leased
lines is still ongoing and the final decision on the analysis of wholesale market for transit
services is still pending.

Broadcasting
Market situation

Cable operators and satellite operators provided TV services to 1.16 million and 315 000
households, respectively, in July 2009'" creating strong competition to terrestrial TV
broadcasting. 90 operators notified to the CRC their intention to provide IPTV service.

Against the background of controversy around the aforementioned legislation on digital
switchover, the acquisition of the incumbent’s national terrestrial analogue broadcasting
network by a foreign investor was suspended in June 2009 and was resumed later only after
the new Bulgarian Government declared its intention to annul the recently adopted LPB.

The deployment of DTTV was due to start in 2009 however this process appears to be
delayed due to legal proceedings regarding the authorisations of spectrum use for commercial
broadcast operators.

Regulatory issues

The legal provisions on digital switchover in Bulgaria are based on a schedule set out in the
plan for the deployment of DTTV, which has been approved by the Council of Ministers and
last modified in December 2009. This plan foresees a two-phase introduction of DTTV
broadcasting services for commercial and public broadcast operators — up to 2012 (phase one)
and up to 2015 (phase two). The switch-off of analogue TV is scheduled for December 2012.

At the end of 2009, the Government announced plans to repeal the recently adopted LPB and
to modify the Radio and Television Act in order to set out a new approach for the digital
switchover of public radio and TV programmes, which should pave the way for public

13 Data on analogue and digital terrestrial TV are not available.
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broadcasters to also utilise the existing network infrastructure. The CRC will conduct a
contest procedure in 2010 for granting spectrum rights for broadcasting programs of the
Bulgarian national television and radio.

The CRC granted in June 2009 a spectrum authorisation to one broadcast operator for the
construction of two phase-one commercial broadcast networks for DTTV with national
coverage by 2012. Another broadcast operator received a spectrum authorisation for the
construction of three phase-two commercial broadcast networks for DTTV with national

coverage by 2015. Both authorisations were granted for a 15 year duration''.

In the period until 2015, portions of the broadcasting spectrum in the 470-862 MHz frequency
range (commonly referred to as the digital dividend), which are currently used for security
and defence purposes, have to be released. In particular, the frequency band 790-862 MHz,
which is currently allocated for national security and defence purposes with the exception of
channel 64 (814-822 MHz), should be released for civil needs in the future. Bulgaria plans to
follow the common EU approach for utilising the digital dividend.

In addition, the CRC granted in June 2009 101 rights of use of frequencies for analogue
terrestrial TV broadcasting to five regional broadcasters. According to the terms laid down in
the LEC, these rights may be abrogated as soon as these frequencies are needed for digital
switchover.

Spectrum for the operation of the ground components for pan-European mobile satellite
services (MSS) has already been allocated in the national frequency plan according to the
requirements of European Union law. The CRC has not yet issued frequency authorisations
for MSS since both designated operators are still not in a position to provide coverage over
the territory of Bulgaria.

Horizontal regulation
Spectrum management

The primary legal act for frequency management in Bulgaria is the National Radio Frequency
Plan (Hammonanen miaH 3a pa3npeseieHne Ha paguodyecToTHUs cnekTwp), which is adopted
by the Government and was last modified in 2006. In addition, the CRC maintains a list of
radio equipment using harmonised frequency bands within the EU and end-user electronic
communications devices. This list reflects inter alia the status of implementation of
Commission Decisions on harmonised spectrum use.

Implementation of spectrum decisions

During 2009, the Bulgarian authorities have notified the implementation of several
Commission Decisions on harmonised use of radio spectrum in the EU, namely Decision
2009/381/EC (amending Decision 2006/771/EC concerning the use of short-range devices),
Decision 2007/131/EC (concerning equipment using ultra-wideband technology) and
Decision 2009/343/EC (amending Decision 2007/131/EC). In addition, the national
implementation of Decisions 2008/432/EC (amending Decision 2006/771/EC concerning
short-range devices), 2008/671/EC (concerning intelligent transport systems) and

e After contests based on documentation only, no sessions including the applicants' attendance
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2007/344/EC (on the availability of information regarding spectrum use) has also been
notified to the Commission.

On the other hand, Bulgaria has failed to implement the Commission Decision 2005/928/EC
on the harmonisation of parts of the 169 MHz frequency band. An infringement procedure
was launched by the Commission in January 2010.

The Bulgarian authorities requested a prolongation of their existing derogation from Decision
2008/477/EC on the harmonisation of the 2500-2690 MHz frequency band by one year until
31 December 2011 for the whole territory of Bulgaria, on the grounds of budgetary
constraints.

Rights of way and facility sharing

An ordinance on servitudes was adopted in July 2009 by the Government as an act of
secondary legislation laying down rules on the rights of way for electronic communications
networks infrastructure. Secondary legislation on the construction of mobile networks is still
in preparation.

Amendments of the LEC of 2009 strengthened the powers of the CRC related to the control
over illegal cable deployments (e.g. in the air) in urban areas. The LEC entitles the CRC to
impose sizeable fines of up to € 25 600 for illegal aerial cable deployment.

Administrative charges

As a result of new provisions in the LEC the scope of administrative sanctions has been
updated and amended, e.g. with respect to illegal cable installations, misleading calls to
emergency numbers, misuse of personal data or roaming.

As also indicated in the previous report, the CRC does not include in its annual budgetary
report or the following year’s draft budget a comparison on how the levels of collected
administrative charges proportionately reflect underlying administrative costs in order to
provide, in accordance with the provisions of European Union law'"”, a reference for
verification whether adjustments may be necessary. The Commission services are looking
into the matter.

THE CONSUMER INTEREST
Tariff transparency and quality of service

According to a complaint received by the Commission regarding the transition from analogue
to digital telephone lines, the incumbent appears to provide in certain cases a solution for
digital connectivity, which offers a lower quality and a more limited scope of service than the
previous analogue fixed line. The Commission services are looking into the matter.

s Cf. Article 12(2) of the Directive 2002/20/EC of the European Parliament and of the Council of 7
March 2002 on the authorisation of electronic communications networks and services (Authorisation
Directive)
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Universal service

A universal service provider has not yet been designated as required by the EU regulatory
framework. Following its decisions for the retail markets, the CRC started in September 2009
a designation procedure. In order to decide on the type of procedure, the CRC began by first
assessing potential interest by undertakings to provide universal service. At present, the
incumbent is obliged to provide universal service by virtue of the LEC, which also includes
the obligation to offer special price packages for socially disadvantaged or disabled people.

An amendment to the LEC in March 2009 laid down a new pre-condition for compensating a
universal service provider if its net cost represents an unfair burden. According to the current
provision, only an undertaking which has no significant market power, independently or
jointly with other undertaking(s), as defined by a decision of the CRC, is entitled to request
compensation. As this provision appears to be contrary to applicable European Union law, the
Commission services are looking into the matter. The new Bulgarian Government has
proposed to repeal this condition in its draft amendments of the LEC.

A comprehensive telephone directory which, by virtue of the LEC must be provided by the
incumbent became available in September 2009 after the conclusion of an agreement between
the active telecommunication operators in July 2009 regarding the submission of subscriber
information for the provision of a comprehensive telephone directory and directory enquiry
service. The electronic format of the comprehensive directory had been approved by CRC in
December 2008. The incumbent is obliged to provide directory enquiry services to all
consumers and on all numbers included in the directory.

Despite the steps taken by the CRC to ensure the provision of these services, there are still
difficulties in informing the subscribers and requesting their consent to be included in a
comprehensive directory. Furthermore, competing providers of directory enquiry services
without their own electronic communications network seem to experience high entry barriers
on the market for obtaining dedicated 118 numbers, to which they are entitled only on a
secondary basis''®. The latter restriction is laid down in a governmental ordinance on the rules
for granting such numbers by virtue of which a directory enquiry services provider may
obtain a 118 number only from a network operator authorised to provide public telephone
services or public electronic communications services accessible from numbers of the national
numbering plan. The Commission services are looking into the matter.

Users accessto theInternet and network management

While in Bulgaria the issue of net freedom has not been broadly discussed, according to
information provided by the NRA, only the biggest mobile operator does not allow customers
to perform VolIP calls.

Number portability

The Commission has started an infringement procedure against Bulgaria for not implementing
fixed (geographic) number portability (FNP). Shortly after launching the infringement, the
CRC announced the conclusion of a procedure on portability between the operators and the
official start of the service as of 1 July 2009. By October 2009, 1 795 fixed numbers have

e Providers without their own network may acquire a 118 number only from network operators
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been ported''”. However, the portability of geographic numbers for the incumbent's analogue
telephone lines is still not feasible for technical reasons. According to the CRC, the remaining
fixed analogue connections will have been digitised by the end of 2010. The Commission is
looking into the matter.

Some alternative fixed telecom operators have appealed the CRC's decision regarding the
wholesale price (€ 12.8) which the receiving operator has to pay to the donating operator for
each ported number. They claim this charge is disproportionately high and harmful to the
business of smaller players, in particular for cases when a group of numbers has to be ported
at once.

Mobile number portability (MNP) has been available in Bulgaria since April 2008. Up to
October 2009, 49 239 mobile numbers have been ported, which represents 0.5% of the total
number of mobile subscribers.''® The wholesale price of this service is regulated at € 11.2
while end customers are charged € 2.55, according to an agreement between all mobile
operators.

Both FNP and MNP are based on a two-stop shop procedure, which obliges users to go first to
their own operator and then to the receiving operator. This appears to cause difficulties and
delays for consumers and in some cases even out-of-service periods. This is reflected in the
long periods to transfer either a geographic number (15 days, compared to the EU average of
6.5 days) or a mobile number (10 days, compared to the EU average of 4.1 days) to a new
operator.

In this regard, the CRC announced its intention to introduce a one-stop-shop procedure for all
types of number portability at the beginning of 2010. In October 2009, the CRC started a
public consultation on new functional specifications for all types of number portability, with
the aim to simplify the procedure, to reduce the periods for porting a number from 10 to 7
days for a mobile number, from 15 to 7 for a fixed number, and from 25 to 10 days for a
group of fixed numbers, and to establish a unified beep tone in order to warn customers who
make calls to ported numbers.

Furthermore, in the light of the increasing amount of ported mobile numbers, yet high off-net
prices for mobile calls, the CRC already took the initiative to introduce a short beep tone as of
August 2009 in order to inform mobile subscribers when calling to ported numbers. This
decision was appealed by one mobile operator, however the Supreme Administrative Court
confirmed its preliminary execution so that the introduction of the beep tone in the networks
of all mobile operators was functional according to the CRC as of November 2009.

Although functional specifications for non-geographic numbers were adopted by the CRC in
January 2009, no related agreement could be concluded by market players, which necessitated
a binding decision by the NRA in October 2009. At the time of writing the report, the
enforcement of this decision was subject to judicial review before the Supreme
Administrative Court.

17 According to the CRC, by 31 December 2009, 9551 fixed numbers have been ported.
18 According to the CRC, by 31 December 2009, 55 830 mobile numbers have been ported.
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Consumer complaints

The installation of mobile antennae on the roofs of residential buildings has been an issue of
public concern and complaints. It has also become the subject of litigation between citizens or
municipal authorities and mobile operators. Permissions for mobile antennae deployments are
issued by the Ministry of Regional Development and Public Works. Control on the levels of
electromagnetic radiation is within the competence of the Ministry of Healthcare. At the time
of writing the report, a draft ordinance on the maximum admissible levels of electromagnetic
fields in the environment was planned for adoption. In addition, a working group has been set
up by the Bulgarian Government, which has the task to propose modifications to the existing
legislation concerning the limitation and effective control of the levels of electromagnetic
radiation.

Other major issues giving rise to consumer complaints lodged with the CRC included mobile
and fixed number portability, claims for excessive billing or the deployment of overhead
cables. There have been about 850 consumer complaints sent to the NRA in the period
October 2008 - December 2009. In addition, the European Commission has received
complaints about the rules on the provision of competitive directory enquiry services, the
transparency of mobile prices, and the digital conversion of the incumbent’s analogue fixed-
line connections.

According to the LEC, the CRC is responsible for dealing with end-user complaints when
there is a potential breach of the provisions of the LEC regarding the rights of consumers in
their relations with undertakings which provide electronic communications services. The CRC
is empowered to issue a view on disputes between telecom operators and may try to solve
them by means of co-operation or binding instructions. The NRA has reported only one
request by an operator for binding instructions during 2009.

European emergency number 112

The single European emergency call number 112 is operational in the whole of the national
territory, for both fixed and mobile users. There are six 112 territorial centres which handle
the calls and refer the caller location information to the appropriate service using the "push"
method. A law on the national system for implementing the European emergency number was
adopted in November 2008. It also includes considerable fines for abusing calls to 112.

A majority of respondents to the Eurobarometer survey''” in Bulgaria (52%) reported having
received information about 112 as the European emergency number in the past 12 months.
Most of them (94%) had received the information via a media outlet, by watching television,
listening to the radio, reading newspapers or surfing the Internet. Accordingly, 46% of
Bulgarians knew that they can reach emergency services from anywhere in the EU by calling
the European emergency number 112, compared to 25% at EU average.

According to a new provision of the LEC, the accuracy of the caller location in mobile
networks is required to be less than 100 metres in towns and villages and below one kilometre
in other areas.

19 Eurobarometer Flash survey on the European emergency number 112 (February 2010)
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Another new provision of the LEC refers to the imposition of serious fines (up to € 10 200)
for making hoax calls and sending misleading signals over public electronic communications
networks about emergency cases, in particular for all case other than calls to 112.

Harmonised numbersfor harmonised services of social value (116)

The harmonised number 116111 for child helpline has been assigned to the State Agency for
Child Protection.

Must-carry

Must-carry rules apply to analogue broadcast public TV programs. The draft amendments to
the RTA at the time of writing the report extend the must-carry obligations also to digitally
broadcast public TV programs.

E-privacy

In December 2008, the Supreme Administrative Court annulled certain provisions of the
Ordinance on data retention (adopted in January 2008) concerning the rules for access to
retained data by the relevant authorities.

Furthermore, in March 2009 amendments to the LEC — which were notified to the
Commission as the relevant national law also for the transposition of the Data Retention
Directive — were enacted concerning a number of issues including the retention for a period of
12 months of data; the categories of relevant data for the purpose of detecting and investigating
serious crimes; the authorities having the right to access retained data, and the conditions for
access to such data. At the time of writing the report, a draft amendment of the LEC was
pending, which includes inter alia provisions transposing the Data Retention Directive with
regard to the national supervisory authority — the Personal Data Protection Commission.

The registration of data, required for the identification of users of pre-paid services is
regulated in Bulgaria. In accordance with the LEC, undertakings providing electronic
communications networks and/or services are obliged as of 1 January 2010 to collect data,
necessary for the identification of pre-paid users of public telephone services. In this regard,
the CRC adopted secondary legislation on the rules for collecting the necessary data for the
identification of users of pre-paid fixed or mobile services (in force since September 2009). It
also specifies the obligation on operators to register existing pre-paid customers before 1
January 2010.

The competence for combating online malpractice is shared among different national
authorities. In this regard, revision of the legislative framework and better coordination efforts
appear to be necessary in order to improve the efficiency of action against spam, spyware and
malicious software and to widen the focus of issues to be addressed beyond criminal cases
only.
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CYPRUS

INTRODUCTION

The electronic communications sector in Cyprus has not yet grasped the full potentials of a
fully liberalised market. The incumbent operator, 100% state-owned, maintains a very strong
presence in the fixed, broadband, and mobile markets. While there is a strong interest by
market players to invest significantly in all segments of the market, delays in the decision
making of the competent authorities in auctioning the frequencies for fixed wireless access or
the remaining mobile licence block the market from developing. The competencies of local
authorities to grant building permits for electronic communications installations add to the
difficulties operators face in rolling out their fixed and mobile networks. To that end, the
possibilities of having a wider choice of access products on a wholesale level, and enhancing
competition at the retail level, is limited.

While there is no national information strategy in place, progress has been achieved regarding
the national broadband strategy with the launching of two projects aimed at addressing the
digital divide in Cyprus. The Office of the Commissioner for Electronic Communications and
Postal Regulation initiated the second round of market analysis, introducing an MVNO access
obligation on the SMP operator, following its analysis of the market for wholesale access and
call origination on public mobile telephone networks. The adoption of a Ministerial Order
amending the legislation concerning building permits brought slight improvement in the
processing of applications for building permits for mobile telephony stations, yet the imposed
deadlines for issuing the permits are not always adhered to in practise.

REGULATORY ENVIRONMENT
Main regulatory developments

In the scope of better enforcement of the EU and national electronic communication
legislation, and more effective market regulation, the Cypriot authorities progressed with the
adoption or amendment of secondary legislation while also initiating the second round review
of certain markets as per the new EC Recommendation on relevant markets and products.
Indicatively, progress has been achieved towards the full transposition of the provisions on
rights of way, a step that completed the transposition of the EU regulatory framework into the
national legal order. Legislative progress on the digital switchover also marked the reporting
year. With regard to market analyses, the National Regulatory Authority, to I'pageio
Emtponov PvOuicewc Hiektpovikdv Emikowvoviov kot Tayvdpopeiov (the Office of the
Commissioner for Electronic Communications and Postal Regulation, "OCECPR") concluded
the second round of market review for the wholesale market of network infrastructure access
at fixed location, the wholesale broadband access market, and the voice call termination
markets on individual mobile networks, and took final measures.

At the same time, long-standing delays in the granting of network authorisations which
require the use of frequencies continue to hamper the development of alternative broadband
access networks, namely, the fixed wireless access networks (FWA, WiMAX), mobile
broadband networks, and digital terrestrial TV networks (DVB-T).

On governmental level, the Ministerial Council decided in February 2009 to assign the
political responsibility of information society issues to the Minister of Communications and
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Works, and asked the Department of Electronic Communications of the Ministry (DEC) to
develop and implement a national strategy for the promotion of the information society. Every
Ministry of the Cyprus Government has to assign an information society coordinator who
shall liaise with DEC to implement information society actions undertaken by the respective
Ministry. Two projects are underway which aim at providing broadband coverage using
satellite services to the 151 rural communities on the island currently having no broadband
access.

On 4 December 2009, the DEC of the Ministry of Communications and Works along with the
OCECPR called interested parties to submit applications for the granting of authorisation and
right to use frequencies for the establishment of a digital terrestrial network to provide
electronic communications services nationwide. The respective frequencies will be awarded
by auction.

Organisation of the NRA

Regulatory tasks in Cyprus are carried out by the OCECPR and the DEC of the Ministry of
Communications and Works. The OCECPR has the overall responsibility of the electronic
communications market and also deals with consumers' complaints. The frequency
management tasks are carried out by the DEC, and ex post regulation of the sector is decided
by the Commission for the Protection of Competition.

In January 2009, a new Commissioner of Electronic Communications and Postal Regulation
was appointed following the resignation of the former Commissioner. The Cypriot national
regulator has a staff of 34 employees.

In general, market operators consider that the regulatory actions of the competent authorities
often are delayed and inefficient (e.g. national broadband strategy, frequency management).
In particular, they consider the OCECPR to be under-staffed, a situation that renders delays in
its work (the processing of complaints and dispute resolutions, the delay in decision-making
and enforcement of regulatory decisions following market analysis). Lastly, operators’
criticism referred to repeated amendments to the structure of the Commission for the
Protection of Competition since 2005, rending the ex post control of the market’s competition
level problematic.

Decision-making

During 2009, the OCECPR initiated the second round of market analyses for markets listed
under the Commission's Recommendation on relevant products and service markets of
December 2007, and for those markets which are no longer recommended by the Commission
for ex ante regulation. Final decisions were taken for the market for wholesale network
infrastructure access at fixed location, and the wholesale broadband access. OCECPR's final
decision on the wholesale market on access and call origination on public mobile telephone
networks was expected to be taken in November 2009. The Cypriot regulator plans to notify
the analysis of all remaining markets in 2010.

Twenty of the OCECPR's decisions relating to market analyses have been appealed, all these
decisions but one were appealed by the incumbent. Four of these decisions were upheld by the
Supreme Court while eight of them were overruled. Judgment on five cases is still pending (in
two cases for more than two years), while judgement for two cases has been reserved. The
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OCECPR's decisions on these cases stand until the Court rules on the cases. During 2009,
none of the operators' complaints was classified as dispute resolution.

MARKET AND REGULATORY DEVELOPMENTS

The total revenue of the Cyprus electronic communications sector in 2008 was €579 million,
of which €131 million came from the fixed market and €286 million from the mobile market.
Compared with the revenues figures of 2007, the mobile market increased its revenues by
8.8% while revenues for the fixed sector remained stable. Investments in the electronic
communications sector totalled €110 million, of which €53 million were made by the
incumbent in the fixed telephony network, €35 million by alternative operators, and €27
million by mobile operators. The investment over revenues ratio in the Cyprus telecom sector
for 2008 was 19.0%.

Market operators consider that the prevailing economic crisis in 2009 impacted mostly their
business market since a number of their business clients closed down their operations and
thus, cut off their subscriptions. One operator referred to lay-offs of staff at its retail branches.
All operators confirmed that their investment plans remained for the moment unchanged.

In July 2009, 3.4% of the Cypriot population used bundled services offered by 4 operators.
The market offerings include double-play and triple-play services providing combinations of
fixed voice, broadband access and IPTV. In December 2009, the second mobile operator
announced an offer on mobile bundled products which includes fixed broadband access,
mobile voice/data and fixed voice.

Strong intentions by market operators to invest in network deployment are depicted during the
reporting year. The incumbent plans to upgrade its existing copper network with VDSL to
offer higher broadband speeds nationwide. An alternative fixed operator established its own
submarine cables getting access to international capacity other than via the existing cable. The
second mobile operator announced plans to upgrade its network infrastructure so as to provide
fast Internet services across Cyprus. Also, the auctioning of the remaining mobile frequencies,
or the opening of the tender for WiMAX frequencies attracts a strong interest by market
operators. To date, the Cypriot electronic communications market is still dominated by the
incumbent's high market shares in all the segments of the market (fixed, mobile, and
broadband).

In view of its new tasks to develop and implement a national strategy for the promotion of
information society, the Department of Electronic Communications of the Ministry of
Communications and Works announced two projects as immediate steps to address the digital
divide in Cyprus, to achieve 100% geographical coverage by 2012. The first project envisions
the establishment of satellite services to provide basic Internet connectivity to areas in Cyprus
where no broadband services of any kind are available (‘White areas' - 151 rural communities)
of 1Mbps for every 5 users. The project is currently underway, and is expected to be finalised
by February 2010.

The second project foresees a fibre optic infrastructure that will be deployed in the same 151
rural communities. These communities have been grouped in 5 different geographical
clusters. They will be connected to the existing backbone network by bringing the fibre optic
network to a point of network presence in the community. Any access technologies can be
used in the last mile network to offer broadband services to the end users. The state support
would fund the creation of passive and active backhaul infrastructure in all five clusters.
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Tender procedures will be opened for each cluster, with applicants having to submit five
different proposals for all five clusters. Only four of the clusters can go to one operator. The
project aims at being co-financed by the Agricultural Rural Development Plan and the
Structural Fund, and from the national budget. Its total cost is estimated at €11 million. The
Cypriot authorities submitted this project to the European Commission for examination under
state-aid rules. On 11 December 2009, this state-aid project received the approval of the
European Commission.

Broadband

Market situation

Cyprus fixed BB penetration Broadband penetration grew considerably
to 22.2% in January 2010 compared to
22.2% 18.2% in January 2009 (EU average
20,0% 18,2% 24.8%). Cyprus recorded the highest
15,0% 14,0% number of new fixed broadband lines per
population (4.0 new broadband lines per
100 population) denoting the
development potential of the market.
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2008 Jan 2009 Jan 2010 Jan The total number of broadband lines
reached 176 024 in January 2010,
representing an increase of 22.8% within a year. The market share of broadband DSL lines
denotes the predominance of the DSL technology (94% in January 2010). The DSL retail
lines reached 165 854, increasing by 18.7% within a year to January 2010. The number of
broadband lines using technologies other than DSL (mainly cable) considerably increased
during the reporting year (from 3 612 lines in January 2009 to 10 170 lines in January 2010).
Yet, the figure represents only 5.8% of the total broadband lines in Cyprus, and makes Cyprus
the country with the second lowest share of such lines among EU countries.

During the reporting year, the incumbent operator maintained its strong share in the retail
broadband market in Cyprus (its share decreased from 80.8% in January 2009 to 78% in
January 2010), and its lead as the incumbent operator with the highest market share on this
market in the EU. Alternative operators were mainly investing in local loop unbundling
(71.4% of their retail access lines were fully unbundled lines in January 2010). Broadband
access lines of alternative operators via cable modems increased significantly from 3 313 lines
in January 2009 to 9 772 lines in January 2010.

The majority of fixed broadband lines in Cyprus are within the range of 144 Kbps and below
2 Mbps (74.7%) and around 25.2% of the total lines are of the range 2-10 Mbps. While the
speeds of the fixed broadband lines increased during the reporting year, Cyprus is still one of
the EU countries where low broadband access speeds are offered to the market.

While the monthly average cost per shared access in Cyprus is well below the EU average
(3.5€) amounting to 2.8€ in October 2009, the respective monthly average total cost per fully
unbundled loop reaches 11.2€, which is higher of the EU average of 9.7€. The latter cost
increased by 8% during the reporting year.

Mobile broadband is available from both MNOs; yet, its take-up has been so far limited. By
January 2010, it had a marginal share of 1.1% (calculated as the number of dedicated data
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services via service cards, modems, and USB keys), which is the lowest share on the EU
markets, and well below the EU average of 5.2%.

Regulatory issues

On 8 May 2009, the OCECPR published its final decisions concerning the market for
wholesale network infrastructure access at fixed location and for wholesale broadband access.
The OCECPR designated the incumbent as an operator with significant market power in both
markets and imposed obligations for full and shared access to its local loops and sub-loops on
a non-discriminatory and transparent basis with cost-oriented prices based on the LRIC
costing methodology. For both markets, the price control obligation is to be applied in
conjunction with a margin squeeze evaluation model. The incumbent is also obliged to
publish a Reference Unbundling Offer (RUO) and a bitstream Reference Offer. Furthermore,
the provision of naked DSL access and of DSLAM access (where technically possible) is
imposed on the incumbent. While excluding from this market analysis any future
developments of fibre access networks in Cyprus, due to lack of substitutability proof, the
OCECPR committed to re-visit its analysis in the event that market players would proceed
with the deployment of fibre access networks on a larger scale.

The incumbent complied with its obligation and a new RUO was published on 2 September
2009. After having revised some of the RUO's provision, the OCECPR called interested
parties to submit their input on the revised text and held a public hearing on 17 November
2009. At the time of drafting this report, the OCECPR’s amendments to the RUO were
pending. In any case, new wholesale access products are now being offered, signalling a
positive development for enhancing competition on the retail market. However, their take-up
has so far been limited. Bitstream connections were marginally preferred (355 lines compared
to 26 852 LLU lines in July 2009) while WLR subscribers amounted to 826, around 6% of the
CPS subscribers. The low take-up can be attributed to the fact that in Cyprus, local loop
unbundling was firstly made available (with alternative operators investing primarily on this).
It is also worth pointing out that on the retail level, broadband access in Cyprus is usually
offered with IPTV. Thus bitstream and WLR access products, both not able to offer such a
bundled possibility, are found not to be popular. Indications for the take-up of DSLAM access
are not yet evident. Naked DSL is possible since the publication of the Bitstream Reference
Offer by the incumbent in September 2009.

The RUO 2009 includes an additional regulatory measure important for the development of
ADSL2/2" and VDSL2 networks. This relates to the obligation of the incumbent to establish
and publish an Access Network Frequency Plan (ANFP) for its copper network which would
enable the coexistence of different xDSL networks. Aimed at minimising interference from
the different xDSL signals generated by the use of access network resources, the ANFP
should define an environment of stability for the broadband services offered, encouraging to
this end, investments in infrastructure development and take-up of retail broadband products.
The ANFP provisions have been applicable on all market operators since March 2009,
measurements regarding the establishment of frequency masks at all injection points were
completed by December 2009.
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M obile
Market situation

The mobile penetration in Cyprus based on mobile active subscribers continued to rise,
reaching 135.7% in October 2009, compared to 126.1% a year ago, well above the EU
average of 121.9%. The market is served by two MNOs, both having 2G and 3G licenses.

The market share of the incumbent’s mobile arm in terms of subscribers was 82% in October
2009, a decrease from 85.2% in October 2008. The second MNO had a market share of 18%,
increasing its presence in the market from the year before (14.8% in October 2008).

Consumers of mobile telephony opt by 60% to have prepaid services to 40% having post paid
contracts with mobile operators. No mobile bundled products are yet available.

The level of mobile termination rates in Cyprus continues to be the lowest in the EU,
amounting to 1.95 €-cents; in fact, these are three times lower than the EU average of 6.70 €-
cents.

Regulatory issues

On 23 June 2009, the OCECPR took final
measures on the analysis of the second
round review of the market for voice call 120 4
termination on  individual  mobile 100
networks. Both mobile operators were
found to have SMP in their respective
mobile  termination  markets, and
obligations were imposed on them in
respect of transparency and non-
discrimination,  access and  cost- ° 20070t 20080t 2009 Oct
orientation (based on LRIC), and price |
control. Accounting separation was also
imposed, with a delay granted to the second operator (in terms of market share) for the
implementation of this remedy, until its annual turnover reaches €50 million. During the
period of 1 January 2010 — 31 December 2012, the termination rates of the second operator
have to be progressively reduced to reach a certain pre-defined percentage on top of the first
operator's mobile termination rates (MTRs). For the first year of this 3-year glide path, the
MTRs of the second operator should be equalled to 35% above the cost-oriented MTRs of the
first operator. This percentage would decrease to 13% above the cost-oriented MTRs by the
end of 2012.

Mobile termination rates

9,7 8.2
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6,7
6,0 4
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€ cents per minute
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OCECPR carried out an analysis of the wholesale market for access and call origination on
public mobile telephone networks, having first applied the three criteria test. The market was
found not to be competitive, with the incumbent having SMP. OCECPR maintained all
remedies imposed in the first round analysis, yet withdrawing the carrier selection obligation.
It introduced an obligation for MNVO access, long awaited by the market operators, thereby
broadening the scope for competition in the retail mobile market. The OCECPR run a public
consultation on its decision for this market (18 November — 16 December 2009), with the
final decision expected to be published by early 2010
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In regards to the obligation for national roaming'*’(maintained also in the second market
analysis), the Supreme Court of Cyprus recently ruled on a case brought to the Court by the
second mobile operator, who appealed the NRA's decision on the level of wholesale roaming
prices. Set at 3.66 €-cents in 2008, the complainant claimed that the prices were too high. The
Court's decision on 31 July 2009 ruled that the OCECPR did not have the authority to impose
national roaming citing that ‘roaming’ could not be considered ‘access’. Following that, the
national law on electronic communications was amended to include provisions in the
definition of 'roaming' which specified that roaming could be considered 'access'.

The Cypriot authorities are currently considering taking steps in awarding available spectrum
in the 900-1800 MHz bands based on technological neutrality conditions for mobile licenses.
Market stakeholders expressed different views as to whether one or two mobile licenses
should be awarded taking into consideration the size and the current level of competition in
the market. The OCECPR run a separate public consultation on the issue concluding that one
further license should be introduced into the market, and submitted its observations to the
DEC. A final decision on the awarding of the available spectrum will be taken by the DEC. It
is worth noting that any restrictions on the issue of a third mobile license deriving from the
provisions of the second mobile license elapsed in December 2008'2'.

The possibility of the auctioning a further mobile license and the imposition of MVNO access
are expected to boost infrastructure competition in the mobile market as market entry would
be feasible, but also retail competition as new products and services, bundled or converged,
may be offered to consumers.

Roaming

Both MNOs have complied with the provisions of the amended Roaming Regulation of 2009.
A general observation from the MNOs is that data roaming prices decreased due to the
regulated wholesale tariffs.

Fixed
Market situation

As in the broadband and the mobile market, the incumbent operator commands a large share
in the fixed market but with a decreasing trend due to the increasing penetration of the
alternative operator (mainly through the local loop). In December 2008, the incumbent’s
market share by retail revenues was 84.0%, decreasing from 90.0% a year ago. The decrease
in its market share is mirrored in both the national and international calls market, but it is in
latter market that the decrease was stronger (79.0% in December 2007 decreasing to 69.0% in
December 2008). The incumbent maintained 92.0% of the market of calls to the mobile
network during the reporting year.

120
121

Wholesale national roaming prices are calculated based on retail minus methodology.

According to the Contest Documents for granting the second MNOs license with Ref. No.
MCW/OCTPR 1/2003 on “Auction for the Grant of Individual Licenses Authorising the Use of
Spectrum and the Establishment and Operation of One Mobile Public Telecommunications Network
and the Provision of Mobile Public Telecommunications Services in Cyprus”, Nicosia, 10 July 2003,
the reserve spectrum was not to be licensed for a period of 5 years or until the new entrant had achieved
a market share of 25%, whichever comes first.
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The Cypriot subscribers still vastly choose the incumbent for direct access in 91.0% of the
cases, more than the EU average of 75.9% in July 2009. More subscribers than last year
choose the alternative operator for direct access (5.0% in July 2008 to 9.0% in July 2009), yet
not as many as the average number of subscribers in the EU (24.0%).

Fixed termination rates (FTRs) in Cyprus for local interconnection, single and double transit
are all well below the EU average. Analytically, the FTRs for local interconnection amounts
to 0.34 €-cents in Cyprus compared to 0.52 €-cents in the EU. For the single and double
transit, the FTRs equal to 0.55 €-cents and 0.63 €-cents in Cyprus while the EU averages
amount to 0.79 €-cents and 1.09 €-cents respectively.

Regulatory issues

The national regulatory authority run a public consultation for its analysis of the retail market
for access to the public telephone network a fixed location for residential and non-residential
customers on 23 November 2009 — 5 January 2010. It intends to designate the incumbent as
having SMP in both markets, maintaining the remedies imposed during the first round of
market analyses.

The OCECPR intends to notify this market along with its analyses of four retail markets and
one wholesale market, which are no longer recommended by the Commission for ex ante
regulation, in 2010.

Broadcasting
Market situation

In Cyprus, the main platform for the provision of broadcasting services is analogue terrestrial
TV (100%). End-users also receive broadcasting services via cable TV (1.9%), satellite TV
(4.4%), and IPTV (19.6%). This data portrays the high uptake of IP-TV during the reporting
year, as its penetration percentage rose from 4% in July 2008 to 19.6% in July 2009. The
development is attributed to the increase of subscriptions for triple-play services combining
broadband access, fixed telephony and IPTV.

Regulatory issues

Cyprus intends to move to full digital broadcasting on 11 July 2011. The digital transmission
is expected to commence within the second trimester of 2010. The geographical coverage of
the two digital platforms, one of the public broadcaster (one multiplexer) and one of the
operator who will be granted the licence by auction (five multiplexers), will be progressively
extended until the final analogue switch-over.

Although discussions are ongoing, no concrete plans have been taken yet in Cyprus for the
digital dividend. The Cypriot authorities have requested to register another 5 multiplexers for
digital terrestrial TV under the GE06 Plan of the Geneva Agreement 2006 of the International
Telecommunication Union relating to the analogue and digital broadcasting assignments and
allotments.

During 2009, the OCECPR issued three relevant Decrees to facilitate the introduction of
digital terrestrial TV in Cyprus. It specified the obligations related to the access to Application
Programme Interfaces and Electronic Program Guides. It also defined the technical
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requirements of digital television consumer equipment, and set the rights and obligations of
the DTT network and service providers related to access to the DTT networks.

On 18 November 2009, the OCECPR mandated MPEG4 standard definition to be adopted.
The DEC and OCECPR issued a call for applications for the authorization of the frequencies
for terrestrial digital television networks on 4 December 2009. An auction for these
frequencies is expected to take place on the first semester of 2010.

Horizontal regulation
Spectrum management

The introduction of Fixed Wireless Access via an auction process, long-awaited by the
Cypriot electronic communications market, has not yet materialised. Initial steps to this end
were first taken in 2006 with the running of a public consultation in April 2006. At the time,
the intention was to license the frequency bands 3.4-3.6GHz and the 24.5-26.5GHz. The
incumbent was to be excluded from the tendering process. Following repeated delays in the
process, the DEC is currently considering the possibility of including the frequency band 3.6-
3.8GHz in the tender as well. Further delays in the fixed wireless access licence auction
hamper the development of the sector, since all available access means currently are owned
by the incumbent.

Implementation of spectrum decisions

Cyprus has implemented all the Commission’s spectrum Decisions up until 2008. The
implementation of Decision 2007/344/EC on the harmonised availability of information
regarding spectrum use is still under way. The two EC Decisions adopted in 2009, namely
Decision 2009/381/EC amending Decision 2006/771/EC on short-range devices and
2009/343/EC amending Decision 2007/131/EC for equipment using ultra-wideband
technology in a harmonised manner in the Community, are in the process of being
implemented.

With regard to the implementation of the Decision 2009/766/EC on the harmonisation of the
900MHz and 1800MHz frequency bands for terrestrial systems capable of providing pan-
European services in the Community (amended GSM Directive), the DEC was planning to
initiate a dialogue with the MNOs to specify the terms based on which their licences would be
amended to allow the deployment of UMTS networks in these frequency bands.

Administrative charges

A public consultation was held in November 2009 on a draft OCECPR decision to amend the
secondary legislation on administrative charges, aiming at simplifying the method used for
their calculation.

Rights of way and facility sharing

Long-awaited by the market, the pending Ministerial Order which aims at providing for the
exemption of certain mobile telephony stations (regardless of their weight and diameter) for
obtaining building permits when installed on existing licensed antenna masts, and the
specifications of certain deadlines for the processing of applications, was finally adopted in
June 2009.
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Explicitly, the said Decree finalised the implementation of the ‘Code’, a general
comprehensive framework entitled “policies and procedures for the installation and operation
of radio communications stations” which includes the procedures for the granting of town
planning and building permits for the erection and installation of base stations and antennas.
The said Decree provided that the maximum time limit for examining applications for
building permits is 4 weeks for stations of less than 600 kg installed on the roof of an existing
building, or a mast for which a building permit has already being granted, or 4-metre diameter
for a mast installed on the ground. For any other type of base stations, the time limit for
examining applications is prolonged to six weeks. Market operators noted the slight
improvement in the processing of their applications, yet they strongly voiced their
disappointment as the said deadlines are not always adhered to in practice. At the end of the
reporting year, the case regarding the granting of rights of way for mobile networks in Cyprus
was pending before the European Court of Justice (C-125/09).

Concerns were expressed regarding a specific provision of another ‘Code’ regarding “rights
of way in public roads” whereby the OCECPR, being the competent authority for the
coordination of the procedures of rights of way in public roads, approves the acquisition of
rights of way in areas where there is existing electronic communications infrastructure, when
it is convinced that collocation to the existing infrastructure is not possible, or if rights of way
are required for technical or technological reasons.

In certain cases, the competence of the local authorities to approve building permits (as
provided by the building permits’ acts) seems to block the deployment of alternative networks
on the island, and in effect delays the establishment of competition in the market. Specifically,
the situation arose when one municipality in Cyprus repeatedly denied giving a building
permit for an interface point that would allow the alternative operator to land its submarines
cables on the land and thereon, deploy its network. The matter has been addressed by the
competent Ministries and talks are currently undertaken to resolve the issue.

THE CONSUMER INTEREST
Universal service

In March 2008, the incumbent operator was designated as the universal service provider for a
period of three years for all elements and for the whole territory. Currently, the OCECPR is
examining whether to extend the scope of the universal services to cover broadband. A
consumer market survey was launched in October 2009 to explore demand and user needs.
Based on the feedback received, the OCECPR will develop its policy on the issue. In addition,
OCECPR will submit its proposals regarding the issue of increasing broadband penetration to
the Ministry of Communications and Works, which is responsible for taking relevant actions.
During the reporting year, the Cypriot authorities held a number of informative meetings with
local authorities in an attempt to address the public health concerns on radiation from mobile
networks.

Number portability

Operators have 14 working days to port fixed and mobile numbers. Current practise suggests
that the procedure takes no more than 5 working days to port a fixed number (where the EU
average is 6.5 days) and 4 days to port a mobile number (where the EU average is 4.1 days).
No retail costs are imposed on consumers.
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There was an increase of 37.3% from October 2008 to October 2009 in fixed and mobile
ported numbers during the reporting year. A total of 74 095 numbers were ported, out of
which 40 473 were fixed numbers (54.6%) and 33 622 were mobile numbers (45.4%).

Consumer complaints

The OCECPR is the responsible authority to handle consumers’ complaints and disputes
relating to electronic communications products and services. During 2009, the national
regulator received a small number of complaints (around 40), the majority of which were
found unreasonable. Others related to the time needed for connection to the fixed network,
and the disconnection of fixed lines following a second warning by the operator. The
OCECPR did not impose any fines on complaints.

In an attempt to increase awareness of consumer rights in the electronic communications
sector, the OCECPR is intending to issue a consumer guide on services in 2010.

European emergency number 112

In Cyprus, emergency calls are made to both 112 and to 199, the national emergency number,
with both numbers answered by the Cyprus Police. Calls can be handled in Greek and
English. Indicatively, around 40 000 calls where made to 112 emergency number in the
month of September 2009. Around 95% of the calls to 112 number are being answered in 20
seconds. The ‘Pull’ forward technique for the provision of caller location information is
currently used by the incumbent for fixed calls and by the second MNO for mobile calls,
while the ‘Push’ method is used by the incumbent for calls made from mobile networks.

A number of public awareness measures for the 112 emergency number were undertaken in
Cyprus. Those include a film prepared by the Cyprus Civil Police which was transmitted
nationwide by TV channels, magnets with the 112 sign were disseminated to all households,
pamphlets being disseminated to schools, and the 112 number being displayed on vehicles of
the emergency services and at the official website of the Cyprus Government.

Harmonised numbersfor harmonised services of social value (116)

On 3 July 2009, OCECPR issued a call for expression of interest regarding the three EU
harmonised numbers for hot and help lines for social services. The 116000 number is to be
assigned to missing children, the 116111 number is intended to be used for providing help to
children in need, and the 116123 number is aimed at providing moral support to people. At
the time of drafting this report, the numbers 116111 and 116123 have been allocated to a non-
governmental organisation. As there was no interest for the number 116000, a public
invitation will published anew. Numbers 116006 and 116117 have been also made available
through an amendment of the national Numbering Plan.
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CZECH REPUBLIC

INTRODUCTION

Infrastructure based competition remains to be the main determinant for the broadband market
dynamics. The penetration rate of broadband continues to increase but the pace of broadband
growth has gradually slowed down. The highest subscriber gain was related to DSL.
Investments into NGA networks have been limited so far. Mobile market is reaching
saturation. The shift of the market towards convergence of mobile and fixed services becomes
more pronounced. The fixed voice and cable markets experience further consolidation.

The second round of market reviews has been finalised for all markets excluded from the
current Recommendation'??. Review process has progressed also for the origination and
termination markets. The regulatory efforts directed at the broadband-related markets have
not yet triggered the intended results of stimulating more effective competition in DSL
platform. A national project for broadband access development is not present, nevertheless,
the Ministry of Industry and Trade is preparing a new government policy in electronic
communications the “Digital Czech”. Progress in digital switchover has lead to analogue
switch-off in two regions.

REGULATORY ENVIRONMENT
Main regulatory developments

A draft amendment to the Electronic Communications Act was submitted to the Parliament by
the Government. The proposal included inter alia a conversion of the current universal
service financing system into a compensation mechanism based solely on public funding; an
introduction of new powers for the NRA to withdraw a frequency assignment in cases where
operators do not use the assigned spectrum within a specified time period; and a proposal to
reinforce the level playing field in access to subscriber data for providers offering directories
outside the system of universal service. Several supplementary minor amendments to the Act
have been introduced via other legislation.

The Czech regulator Cesky telekomunikacni iirad (Czech Telecommunications Office), CTU,
has continued to progress with the process of market reviews. The NRA has completed its
second market review for all markets excluded from current Recommendation that had
previously been found non-competitive. Additionally, three wholesale markets that are listed
have been newly reviewed.

CTU modified the national radio spectrum utilization plan in relation to the 900 MHz and
1800 MHz spectrum bands'**. Public consultation on the draft amendments related to 2.6 GHz
spectrum band is ongoing. The modifications were proposed in order to reflect the changes of
spectrum management brought forward with the amended GSM Directive as far as concerns

122 Commission Recommendation of 17 December 2007 on relevant product and service markets within

the electronic communications sector susceptible to ex ante regulation in accordance with Directive
2002/21/EC, OJ L 344/65, 28.12.2007.

The respective modifications related to 900 MHz and 1800 MHz bands were adopted in December
20009.
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usage of technology. The Ministry approved an amendment to the national numbering plan,
effective from September 2009.

Organisation of the NRA

The official term of office for the chairman of the Board of the NRA expired at the end of
March 2009. After a short interim period, the previous chairman was re-appointed again at the
end of April for a period of one year. Furthermore, the term of office for one member of the
Board expired at the end of April 2009, followed by an appointment of new member for a
five-year period starting from 1 May 2009.

Decision-making

In the course of the reporting period, a continuing progress has been noted in the process of
market reviews where CTU notified the results of the second market review with respect to
five markets. Based on the results of the three-criteria test, regulation has been lifted from all
remaining former retail markets and the former wholesale broadcasting market. New market
reviews have been carried out concerning the wholesale markets of fixed termination and
origination, and mobile termination, proposing inter alia further reductions in price caps.
These remedies were yet to be adopted through a final measure. The notification of the second
market review for the local loop unbundling (LLU) market was withdrawn in July 2009.

As regards the scope of remedies proposed in relation to the termination markets, the NRA
takes the approach of differentiation between the incumbent players and alternative operators.
No price regulation and softer remedies have therefore been proposed with respect to the
latter. The Commission, however, emphasises the need to respect regulatory symmetry based
on the costs of an efficient operator in these cases. The price regulation proposed for the
mobile termination, although not yet implementing a long-run incremental cost (LRIC)
model, excludes specific types of costs from the calculations in an attempt to steer the present
fully allocated historic costs (FAHC) model more closely to the Termination
Recommendation'**.

The wholesale remedies imposed previously by CTU with the aim of resolving the issues of
concern presented by alternative operators do not yet seem to have triggered a significant
market response. The regulator carried out several investigations and resolved disputes in
relation to effective implementation of the imposed remedies. Where considered warranted,
the significant market power (SMP) operator was obliged to modify the respective reference
offer. Investigations of a margin squeeze performed upon request of the fixed alternative
players have not confirmed the existence of such practises.

MARKET AND REGULATORY DEVELOPMENTS

Total turnover and investment figures for 2008 show a mixed picture in comparison to
2007'%. The total turnover of the telecommunications sector was €5.7 billion; the specific
revenue from the fixed market increased by 2.1%), whereas the revenue from the mobile
market increased by 3.2%). The total value of tangible investments was €594 million
(decrease of 2.9%); investments made by mobile operators decreased by 4.7%, while the

124 Commission Recommendation on the Regulatory Treatment of Fixed and Mobile Termination Rates in

the EU, OJ L 124/67, 20.5.2009.

125 The total turnover and investment figures have been updated since the publication of the last report.
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investments made by fixed alternative operators increased by 22.5%, and those coming from
the incumbent operator decreased by 13.3%. The total revenue amounted to 3.8% of the
national GDP in 2008.

The tendency of the market to provide bundled services and converged fixed-mobile offers,
noted in the previous reporting periods, has been reinforced. The incumbent has already been
established as a converged fixed and mobile operator since 2007 (Duo Mobile offer). Through
acquisitions in the fixed residential market, the biggest mobile operator (by number of
subscribers) can now provide converged services on a national level. Although such services
have not yet been picked up by customers to a great extent, they already appear to signify a
prevailing trend for the future market development. The converged services have previously
been provided tailor-made and mainly for business customers, however, an extension of scope
towards residential segment of the market is starting to become visible. For example, the
incumbent's restructured retail offer available from May 2009 simplifies their product
portfolio by establishing 'basic' services (voice, asymmetric digital subscriber lines - ADSL,
or internet protocol television - IPTV) which may be combined with any selection of top-up
services; a move in this direction is also evident with the aforementioned residential
acquisitions of the largest mobile player. The shift towards provision of triple play services is
notable also with regard to cable operators. Increasingly, even smaller operators are
developing voice services to be offered besides the provision of broadband and traditional TV
service.

3G infrastructure development has continued in a slow pace. A nation-wide 3G coverage has
not yet been achieved by any of the players. The incumbent's Universal Mobile
Telecommunications System (UMTS) network's coverage is 16.5% of population while its
Code Division Multiple Access (CDMA) data network reaches the coverage of almost 90% of
population. Its intention was to finalise the roll-out of 3G infrastructure in 14 largest cities by
the end of 2009. The largest mobile operator offers services via UMTS using Time Division
Duplexing (UMTS TDD) with 60% of population coverage, and plans to commence a pilot
project for UMTS High Speed Downlink Packet Access network (HSDPA). In March 2009,
the smallest GSM operator initiated a commercial provision of its UMTS network with
coverage in two main cities — Prague and Brno. The latest market entrant uses CDMA
technology for provision of data and voice, reaching population coverage of 84%."

Developments regarding investments into next generation access (NGA) networks have been
minimal. The NRA has estimated approximately 300 000 fibre loops covering 8% of
households'?’. In general, fibre network infrastructure is limited mainly to metropolitan and
'greenfield' areas. Local broadband network operators including cable operators play a
significant role in the deployment of fibre to the x (FTTXx).

A shift towards optical networks has been noted with some WLL operators, which gradually
replace their WLL networks and offer their services using a combination of optical and
metallic infrastructure (fibre to the building — FTTB). This trend, however, is limited in scope
and geographical scale. The incumbent does not provide any commercial fibre-based services.
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127

The coverage data presented is based on information received from CTU.
Data as of September 2009 provided in the notification sent to the Commission with respect to review
of the LLU market, case CZ/2009/0933.
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Broadband

Market situation

Czech Republic fixed BB penetration The fixed broadband penetration rate
increased by 2 percentage points from
17.1% of population in January 2009 to
17.1% o 19.1% in January 2010. In the European
15.0% 14,6% ranking of the fixed broadband
penetration, the Czech  Republic
maintains its place below the EU average
5.0% of 24.8%, and well behind the European
0,0% : ‘ top performers. Despite the continuing
2008 Jan 2009 Jan 2010 Jan growth in the number of retail fixed
broadband access lines, the pace is
gradually slowing down: 233 659 new lines were added between January 2009 and January
2010, compared to 272 764 lines between January 2008 and 2009. As regards speed
parameters, the market situation reflects that of 2008: approximately 75% of the fixed
broadband retail lines deliver speed in range of 2-10 Mbps, while the remaining ones offer
speed above 10 Mbps'?®. The highest broadband speeds (100 Mbps) are provided by cable
network operators in limited offers. Broadband access based on mobile technologies is slowly
gaining in numbers with the penetration rate for dedicated data services reaching 3.5% of
population and more than 370 000 active subscribers.

25,0%

20,0%
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The Czech fixed broadband market continues to be characterised by an extensive
infrastructure based competition. In 2009, the market has not experienced much dynamics in
terms of shifts amongst the individual infrastructure platforms. The market shares of the
prevailing technologies are thus very similar to those of 2008: digital subscriber lines (DSL)
(38.8% of total fixed retail lines), wireless local loops (WLL) (33.9%), and cable (22.0%).
The extent of market share of fibre technology (FTTx) is still very limited (5.2%). New
entrants compete mostly using infrastructures other than DSL.

The highest gain in broadband subscriptions was reported for DSL, followed by WLL and
cable. Geographical constraints influence the level of competitiveness for cable operators, as
the networks are generally limited to densely populated areas. WLL providers, on the other
hand, may face constraints as to speed levels achieved. On the other hand, DSL is affected by
retail offers of competitive technologies such as cable and WLL. The platform competition
exerts competitive pressures which appear to be leading to gradual declines in retail prices, at
least for cheapest offers. Partially as a response to provision of wholesale naked DSL, the
incumbent started to provide its own retail 'naked' ADSL service (no longer bundled with
mandatory line rental or voice service) in May 2009.

Despite a relatively well established position of the new entrants in the overall fixed
broadband market (66.1% of retail lines), the incumbent's standing in the DSL segment
remained unchallenged. In fact, its DSL market share in 2009 followed the trend noted
already in the previous reporting period and increased slightly to 87.0%. The number of fully
unbundled lines has increased slightly, but on the other hand, the usage of other wholesale
products such as shared lines and bitstream access went down. The wholesale bitstream

128 Data from July 2009. January 2010 data not available.

133

EN



EN

product from the regulated reference bitstream offer has been taken up. A voluntary wholesale
line rental (WLR) offered by the incumbent is used by one alternative player.

Two major fixed alternative players have sold their residential segment of the market to the
largest mobile operator (one player including LLU infrastructure), maintaining only their
business customers. Such development illustrates the reinforcing drive to offer converged
fixed and mobile services, as now at least two major players are able to offer such services
either via their own network or in combination with wholesale broadband products. The third
mobile player also expresses motivation to strengthen its converged presence, in line with the
concept of a 'total telco'. Mobile operators thus increasingly consider fixed broadband to be a
core basis of their broadband service provision, complemented by mobile broadband.
However, such market trend leaves the fixed alternative players without a viable competitive
alternative.

Small local public broadband projects have been reported (municipality driven). A national
broadband project/scheme coordinated at the Government level is not present, nevertheless
the Ministry is preparing the new government policy on electronic communications the
“Digital Czech”.

Regulatory issues

The new regulation for the bitstream market adopted in January 2009 now includes a long-
standing demand of alternative players (fixed and mobile) for the naked DSL facility.
Provision of naked DSL appears to have facilitated some alternative players to offer more
price competitive DSL service. Migration of customers into bitstream in bulk was made
available as a reaction to one of the concerns presented by alternative providers. However,
new entrants note that with regard to provision of satisfactory quality guarantees, other
products outside the reference bitstream offer (RBO) have to be negotiated commercially.
There is no price regulation applicable for the bitstream market. On the basis of the initiative
from alternative players, CTU has carried our several investigations of a possible margin
squeeze, however, this was not confirmed. In parallel, a price squeeze investigation has been
initiated by the National Competition Authority. A third review for the broadband wholesale
market is in preparation.

Conversely, LLU prices have been regulated since 2005. The latest price drops became
effective in January 2009, however, the total average cost for a full LLU at €11.64 is still
above the EU average of €9.75. Following an investigation of CTU related to an effective
implementation of remedies imposed in the LLU market, several changes intending to
improve the conditions regarding financial quality guarantees, order processing, minimum
settings for collocation, and access to non-active infrastructure have been introduced in the
reference unbundling offer (RUO). Despite these efforts, further uptake of LLU has been
marginal; there are no signs of plans for further investment into LLU.

The NRA prepared a second review of the LLU market, notified to the Commission in June
2009, and withdrawn a month later. A modified market analysis is currently under
preparation; the NRA indicated to include alternative technologies, in particular fibre, into
market definition. The regulator formulated its position on future NGA regulation and carried
out discussions in this respect at a specialised workshop with market players in November
2009. Building on the workshop, the NRA published its report outlining the regulatory issues
concerning next-generation networks in December 2009. The report is to service as a basis for
further discussions with national authorities and stakeholders.
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Overall, the impact of remedies imposed on broadband-related markets appears to be still
limited. The effects may have been constrained by the ongoing market consolidation and
potential competitive advantages of platforms other than DSL, nevertheless, the market share
of the fixed alternative players in the DSL segment is experiencing a slow but continuing
downward trend. Further uptake of DSL may be triggered using the marketing power of
mobile operators. The Commission, while monitoring the market developments, invites CTU
to review the potential bottlenecks in these markets and address them through effective
enforcement of the remedies already in place and in the market reviews currently under
preparation.

M obile
Market situation

Mobile penetration is high at 134.0% of population. It appears that the mobile market is
reaching saturation as the growth trend in the number of subscribers has been decreasing.
Similar developments in terms of limited growth can be observed with respect to volume of
traffic. On-net calls represent the most important revenue source. As concerns SMS (short
message service), the market still experienced an upward usage trend. There are continuing
signs of fixed to mobile substitution with approximately 77% of total voice traffic originated
in mobile networks.

The average retail mobile price per minute at 13 eurocents corresponds to the EU average for
2008. All mobile GSM (global system for mobile communications) operators have introduced
retail offers with reduced prices for less demanding consumers, and in fact, retail prices have
mostly decreased or remained stable in 2009'%.

Operators note a gradual shift from pre-paid to post-paid customers — 49.1% of mobile
subscribers presently opt for post-paid services (compared to 47% in 2008)"*°. Market shares
of the mobile players remained relatively stable. The new mobile entrant continues to provide
data and voice service over its CDMA network, albeit with limited coverage of 84% of
population and 63% of territory. Its total number of subscribers is growing but the overall
impact in the market is still rather insignificant. There are no mobile virtual network operators
(MVNO) present; several small (simple) resellers cooperate with the GSM operators. A pent-
up demand for MVNO does not appear to be an issue.

129 Source: Telligen Report on Telecoms Price Developments from 1998 to 2009, December 2009; post-

paid usage baskets (low, medium and high) using 2006 version of the OECD basket.
13 months methodology was used for assessing the number of active pre-paid subscribers in order that
the 2009 data are comparable with 2008.

130

135

EN



EN

Regulatory issues

New glidepath for mobile termination
price caps, still based on the first market
review but with an updated weighted
average cost of capital (WACC), is
effective from January 2009. The
glidepath is set on FAHC and gradually
reduces the caps in 6-month intervals
until 31 July 2010. The level of mobile
termination rates (MTR) in the Czech
Republic was at the rate of 9.09 €-cents
(October 2009) nevertheless well above
the EU average of 6.70 €-cents. The new |
price cap stemming from the glidepath applicable as of 1 January 2010 is set at 7.70 €-cents.

Mobile termination rates
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The mobile termination market has been reviewed in the second round and the results were
notified to the Commission in August 2009. CTU proposed to designate all mobile network
operators as SMP (significant market power) players on their individual networks but intends
to use a differentiated approach with respect to remedies. A full scope of remedies, including
price regulation, is intended to be imposed on all three GSM players, while only the
obligation of transparency (without the obligation to publish a reference offer) and non-
discrimination was planned with respect to the new CDMA entrant. As concerns the proposed
absence of an access obligation and cost orientation, it is doubtful whether imposing softer
remedies on this player is appropriate.

The price regulation proposed in the draft measure was based on an FAHC model
incorporating some principles of the Termination Recommendation. The cost of non-traffic-
related costs, such as SIM cards, handsets, retailing, overhead, and spectrum costs are thus not
included in the model. While the Commission appreciates the model's modification, it recalls
the need to implement prices with a forward looking approach based on costs of an effective
player. Moreover, taking into account the high level of MTR and the intention to maintain the
glidepath set for the first half of 2010, a need for an earlier decrease of these rates has been
noted.

Roaming Regulation

All three GSM operators present in the Czech mobile market appear to have complied with
the price caps on voice, short message service (SMS) and data service as required by the
Roaming Regulation. The eurotariff offered by operators reflects the maximum cap set in the
Regulation. Other special roaming packages are offered to consumers with more price-
competitive options. Standard retail data roaming prices are in some cases charged well above
the maximum wholesale price.

Fixed
Market situation

According to CTU, the fixed line penetration rate is low at 21% of population. It continues to
decrease gradually, although the drop in number of fixed lines for the last year appears to be
less prominent compared to the period of 2005-2008. The volume of fixed originated and
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terminated minutes is continuously decreasing, and with approximately 77% of voice traffic
originated in mobile networks there are signs of an advancing trend towards fixed-to-mobile
substitution. '’

The market share of fixed alternative players has decreased slightly to 37.1% by retail
revenue. They continue to be most successful in providing international calls where they have
maintained a relatively stable market share of 47.6% by retail revenue and 55.2% by traffic
volume. A marginal 6.9% of subscribers use a provider other than the incumbent for direct
access to fixed telephony. This figure is well below the EU average of 24.1%.

In 2009, the Czech fixed market experienced further consolidation. Most notably, the biggest
mobile operator significantly reinforced its position in the fixed market by acquiring all
residential customers of two major fixed alternative players. Its original focus on the business
segment of the market has thus been widened to a residential part. Following a restructuring
of retail prices, access to the incumbent's network (line rental) is no longer charged for as a
separate service, instead, it is included in the retail price of one of its basic products. While
the traditional public switched telephone network (PSTN) in general sustained a subscriber
churn, other platforms such as VolP experienced a subscriber gain. Voice over cable is
offered by a growing number of smaller operators. However, due to the market share at 3.9%
of traffic, VoIP services are yet to have a more significant impact on the market dynamics. As
for the cable platform, voice services are usually taken up as a part of a bundle.

Regulatory issues

The process of the second round of market review for all remaining retail markets excluded
from the new Recommendation has been finalised. These markets failed to fulfil the three-
criteria tests — as a result, regulation was withdrawn by June 2009. A new analysis of the retail
access market was under preparation.

As regards the wholesale fixed markets, reviews of the second round have been notified to the
Commission with respect to fixed origination and termination in August 2009. A full scope of
remedies, including price caps based on LRIC for geographic numbers, has been proposed for
the SMP player in the wholesale fixed origination market (incumbent operator).

With respect to wholesale fixed termination, where 24 operators were proposed to be
designated with SMP, the regulator proposes a differentiated scope of remedies for the
incumbent and other players. While a full scope of remedies, including the obligation to
provide reference interconnection offer (RIO) and the price regulation based on a bottom-up
LRIC as designed for an efficient operator (along the lines set out in the Termination Rates
Recommendation), was proposed with regard to the incumbent operator, the remedies
intended for the other SMP players were more limited in scope and include only the
obligations for non-discrimination and transparency. In this context, the NRA argued that the
position of other players in the market was not sufficiently strong to allow behaviour
independent of other market players and consumers. The Commission has expressed
reservations to such an approach, and noted a need to impose effective access obligations as
well as an obligation to charge tariffs corresponding to cost-orientation in an efficient manner,
by way of a procedure which would not impose an undue procedural burden on smaller
operators.

131 The fixed and mobile outgoing traffic for 2008 was 23% and 77%, respectively.
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The proposed definition of the fixed termination market covered inter alia the termination of
mobile networks using a technical solution restricting the mobility of the terminal point, such
as for example provision of a fixed connection via public branch exchange (PBX). In this way
(together with a change of numbering plan), national authorities reacted to a long standing
grievance of the fixed alternative operators claiming that the practise of mobile operators to
use mobile numbers for this type of service unduly harms competition.

The wholesale interconnection charges have been decreased by the regulator by 5% at the first
transit for the fixed origination and at the last transit for the fixed termination. Nevertheless,
the fixed interconnection charges applied in the Czech Republic remain some of the highest in
the EU.

Overall, as regards the impact of remedies imposed in the fixed markets, it appears that the
regulation currently in place is not successful in stimulating further development towards
more effective competition. Within this context, regulatory challenges are also linked to
decreasing trends in fixed voice traffic.

Broadcasting
Market situation

In the TV broadcasting market, terrestrial transmission provides services as a basic means of
transmission to 1.8 million households (41.2% of total households) as of July 2009. An
estimated share of digital technology within the terrestrial transmission is 1.1 million of
households. Satellite TV with 1.1 million (25.4%) and cable TV with 0.8 million (18.9%) of
households follow'**. Ongoing progress in transition to digital technology appears to go hand
in hand with an increasing consumer interest in platforms other than the 'traditional' terrestrial
transmission which has been prevailing in the broadcasting market so far.

This trend is most notable with satellite broadcasting which sustained the most significant
gain in subscriber use. There are four major satellite providers established in the market.
Cable market has also experienced some subscriber growth, although the cable penetration
growth is less pronounced than the one for satellite. Cable part of the broadcasting market still
experiences a large degree of consolidation; there have been limited investments into upgrade
of technology and extension of customer offers. IPTV has expanded in subscriber numbers,
nevertheless its impact in the market is still somewhat restricted (0.3 million of households,
representing 6% of total households).

Regulatory issues

The process of digital switchover continues with further stages. The analogue switch-off has
already been completed in two regions — Praha and Plzen. Parallel analogue and digital
broadcasting with at least one digital network has been initiated in all other regions except
Zlin and Jesenik. Analogue switch-off for all main transmitters is scheduled for 11 November
2011. The remaining transmitters will switch-off analogue the first half of 2012. There are
four digital terrestrial networks operating in the Czech Republic; the first network transmits
public channels of the public multiplex while the other three carry commercial broadcasting.

132 Data concerning single technological platform refers to the number of households receiving national TV

programmes primarily via this platform.
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As of September 2009, 83% of population is covered by at least one digital network, 60% by
the first two networks and 26% by all four networks.

As regards transparency of the process, new dedicated digital switchover websites offer
detailed information to citizens on developments in their regions, including practical tips and
advice. Such an online service is provided by the national coordination group responsible for
the information campaign, by the regulator, and by various commercial entities. Additional
information is available to citizens via a national free-phone service. A progress report on
digitalisation is published by CTU every 6 months. The regulator also carries out the task of
technical coordinating the process with national institutions and stakeholders.

Following the results of the three- criteria test performed by the regulator, remedies imposed
in the wholesale broadcasting market since the end of 2006 were withdrawn by CTU in
August 2009.

Horizontal regulation
Spectrum management

Following making available of additional frequencies in the 900 MHz spectrum band,
previously used by the Ministry of Defence, CTU allocated the newly available frequencies to
the three existing GSM players in June 2009. The frequencies were assigned through a tender.
The purpose of the asymmetric assignments of additional frequencies was to facilitate
balancing of the competitive conditions in the market, as each existing operator had been
previously allocated a different amount of frequencies in this part of spectrum. According to
CTU, the allocations are also expected to enhance further user benefit by giving all GSM
operators sufficient spectrum to enable at least a basic future provision of mobile broadband
services over the 900 MHz band. The Commission is following this matter.

Public consultations were carried out on the draft amendments of the national radio spectrum
utilisation plan related to frequency spectrum bands of the 900 MHz, 1800 MHz and 2.6 GHz.
The modifications regarding 900 MHz and 1800 MHz spectrum bands are effective from
January 2010. Public consultation was still ongoing with respect to new proposals related to
2.6 GHz band where the NRA indicated an aim of stimulating market interest in this band
(currently not used). Market interest has not been noted for the latter despite previous changes
to the utilisation plan for this band effective from January 2009. In 1800 MHz spectrum band,
the number of rights of use was increased to four. Since there is a sufficient spectrum block
available, the latter amendment creates the possibility for an entry of a new player. The tender
for 1800 MHz spectrum is expected to be initiated in 2010. The Commission services are
actively monitoring these processes as to compliance with the requirements of the EU
regulatory framework. Spectrum trading is provided for in the legislation but has not yet been
applied in practise.

In 2009, Czech Republic has been active in discussing the future use of the digital dividend.
In March 2009, CTU concluded the second round of the national public debate on the digital
dividend by organising a second public workshop that also involved participants from the
neighbouring Member States. Broad support has been given to future use of the digital
dividend by new broadband networks and services. The relevant frequency channels will be
released during transition to digital broadcasting. The timeframe for allocation of digital
dividend spectrum is based on the Technical Transition Plan - efforts are made to create
conditions for releasing the digital dividend band in 2012. A third round of the national
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consultation process organised on this issue by CTU is planned for 2010. In the context of the
digital dividend, the Czech Republic has not yet specified any plans towards spectrum re-
farming. Implementation of spectrum decisions

The Czech Republic has declared the implementation of the following Commission's
decisions on radio spectrum harmonisation: Decisions 2005/513/EC, 2005/928/EC,
2006/771/EC, 2006/804/EC, 2007/131/EC, 2004/545/EC, 2005/50/EC, 2007/90/EC,
2007/98/EC, 2008/294/EC, 2008/411/EC, 2008/432/EC, 2008/477/EC, 2008/671/EC and
2008/673/EC. The implementation of Decision 2007/344/EC on the harmonised availability
of information regarding spectrum use, which ensures accessibility of the separated radio
interface specifications in the ERO Frequency Information System (EFIS) database, is under
way.

Numbering

A change of the national numbering plan, indicated by CTU in 2008, came into effect by a
modification of the numbering plan effective from September 2009. A new number range of
61X has been reserved for converged services. At the same time, a temporary provision
allows mobile numbers to be used for fixed-mobile lines where mobile networks provide a
connection at a fixed location, at least until expiration of relevant customer contracts.

THE CONSUMER INTEREST
Tariff transparency and quality of service

The national rules specifying requirements for provision of transparent price information by
operators and service providers are set in the legislation. The requirements set by CTU with
respect to quality of service include the obligation to provide inter alia information on supply
time for a connection, fault rate per line, fault repair time, bill correctness complaints, call
interruption ration for mobile networks, and other. The regulator provides a comparison of
prices for different offers on its website. In addition, it gathers and publishes information on
service quality with respect to individual operators. However, an interactive web-based
price/quality comparison tool is not yet available in the market.

Universal service

The national regulator carries out a regular monitoring for the universal service elements
which have not been designated. The conclusion on both the provision of access at a fixed
location and the provision of comprehensive directories and directory enquiry services was
that reinstating an official designation was not necessary. Following an official review, CTU
made a decision to remove the provision of complementary services for access at the fixed
location, such as the phased payment for a new connection, free selective call barring and free
itemised billing, from the scope of designated universal services. The elements taken out of
the scope of the current designations appear to be provided by the market at a satisfactory
level even without a formal designation. However, further monitoring in this regard is
necessary.

The incumbent's designation for the provision of public payphones is effective until 2012.
Taking into account a decreasing interest of the public in using this service, the density
criteria. were reduced as of July 2009. Additional criteria aiming for a further gradual
reduction in 2010 were adopted in September 2009. CTU carried out a new designation for
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the provision of special terminal equipment in June 2009. The element of special tariffs for
disabled users continues to be provided by both designated undertakings — incumbent and the
smallest GSM mobile operator. Outside the universal service obligations, another mobile
market player is offering special tariffs to disabled and low income recipients on a voluntary
basis.

For the part of universal service where financing is covered by a fund, the net cost of the
universal service provision has been set for the years until 2006. Individual contributions up
to 2006 have already been determined and paid to the universal service fund. However,
following the Supreme Court's decision of August 2009, granting all contributing operators a
legal status of the party to the administrative proceeding on the net cost calculation, CTU is to
revisit the net costs calculations already finalised for the years 2001-2006 when only the
designated operator was allowed to take part in the process. The new administrative
proceedings are planned to be initiated at the beginning of 2010. The final determination of
the net cost for 2007 is pending due to an appeal. The net cost of special tariffs, covered by
the public financing has been determined and paid for the years until 2008. The Czech
Republic is presently not considering an inclusion of broadband into the scope of universal
service.

Number portability

The regulator adopted an amendment of the number portability rules, detailing the reduction
of the time limits applied for number portability, effective from January 2009. The inter-
operator procedural limits have been shortened. The mobile number should be released by the
donor operator within 3 working days'*® and a maximum of 15 calendar days is set to port a
fixed number form the date of sending an order to the donor operator'**. A new amendment of
the rules, effective from January 2010, further reduces the maximum time applicable to port a
fixed number to 10 working days.

The asymmetric cost-oriented wholesale prices set by CTU through disputes on mobile
number portability remain effective. The smallest mobile operator which does not apply
binding consumer contracts has expressed concerns as to the asymmetry applied. Although
the wholesale prices for mobile porting are higher than the EU average, the retail cost charged
to consumers is zero or a symbolic 1 CZK. The retail cost of the fixed number portability
depends on the gaining operator and varies from zero (incumbent) up to the level of the
wholesale price. The fixed wholesale price has been reduced to €34.0 per simple order,
however, such price rate still remains one of the highest in the EU.

The take-up of number portability for mobile numbers is still somewhat limited. Number
portability is available for VoIP operators, provided that their service is offered as PATS
(publicly available telephony service) using geographic subscriber numbers. A draft
amendment of the law proposes to extend the possibility of porting between fixed and mobile
networks with respect to specific non-geographic numbers used for value-added services.

Information on tariffs when calling a ported number is provided by a voice message
indication when placing a call. Such information is also available on operators' websites and
via SMS. The Commission is following up the developments related to number portability.

133
134

Time limit for making a mobile number available for porting is 5 hours (pre-paid) or 3 days (post-paid).
Time limit for making a fixed number available is 10 days.
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Consumer complaints

In 2009, most of the consumer disputes involved traditionally issues related to unpaid
invoices, increasing in numbers. Such private-law disputes, required to be addressed first with
the regulator before the matter may proceed to court for a potential debt collection, represent a
significant task for the NRA understaffed for such purposes, leading to delays in proceedings.
In 2009, more than 100 000 new proposals to settle consumer disputes have been submitted to
the NRA. CTU reports an average workload of 3.5 administrative proceeding per day per staff
member - a workload that illustrates the source of delays. Other most common complaints
concern quality of service and TV signal related to digitalisation of the terrestrial
transmission.

In the area of consumer complaints, CTU cooperates with the Czech commercial inspection
office, Antimonopoly Office and the Office for Protection of Private Data.

European emergency number 112

The single most prominent concern of the national authorities identified with respect to
functioning of the single emergency number 112 in the Czech Republic remains the issue of
very high percentage of hoax calls (approximately 70% of all calls). A draft amendment to the
Electronic Communications Act, intended to address the problem of the high number of hoax
calls received by all emergency service numbers, prepared in 2008, was submitted for
adoption to the Parliament. The draft amendment introduced a mechanism for identification of
hoax callers and their possible rejection by the emergency services. To balance out potential
negative effects of such a blocking procedure for users, the proposal included a mechanism
allowing for unblocking of user devices.

The emergency services have continued working towards improving the service for an easier
and more accessible use by disabled users. Faxes to receive emergencies from these users are
now available in all regional emergency centres. Incoming calls from callers using special
terminal equipment is routed to one emergency centre specialized to handle these types of
calls, while help can be dispatched in the same pattern as for any other call.

Citizen awareness for 112 as an EU-wide emergency number has been increasing.
Respondents in the Czech Republic were the most likely to know that they can reach
emergency services from anywhere in the EU by calling the single European emergency

number 112 (61%), compared to 25% at EU average13 ’,

Harmonised numbersfor harmonised services of social value (116)

The EU harmonized number 116 111, reserved for child helplines, continues to be
operational. Other two EU harmonized numbers are at disposal, namely the 116 000 and
116 123 numbers.

ePrivacy

It appears that national legal framework regulating spam is in place, and the Czech Data
protection Office has the authority to impose fines on spammers. Cooperation with other
public authorities is based on the principle of administrative assistance. General information

133 Eurobarometer Flash survey on the European emergency number 112 (February 2010)

142

EN



EN

about spam and phishing is available, however, more can be done in terms of information on
spyware and malware. International cooperation on these issues remains rather theoretical'*°.
Subscriber identification is not obligatory for pre-paid cards.

136 Study on activities regarding spam, spyware and malware, time.lex, October 2009.
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DENMARK

INTRODUCTION

The broadband penetration in Denmark is the highest among the EU countries. Mobile
broadband is booming in Denmark, and also the number of fibre to the home (FTTH)
connections is growing. Fixed broadband continues to grow, although at a slower rate. The
demand for higher broadband speeds increased during 2009, as did the use of bundled
packages. Fixed PSTN telephony continues to decrease, whereas IP telephony increased, in
terms of subscriptions. The impact of the general economic downturn is seen more in the
corporate market than in the residential market, with a focus on decreasing costs. There has
been some further consolidation in the fixed market. Mobile penetration increased further
from an already high level.

The second round of market analyses is progressing and a number of decisions were adopted
during the year, one of which deregulated the market for mobile access and call origination. A
new Frequency Act, which inter alia further develops existing rules on secondary trading and
introduces technology neutrality, was adopted in June 2009, and entered into force on 1
January 2010, along with new secondary legislation and a revised Frequency Plan. A decision
was taken in June to use the digital dividend for other purposes than broadcasting, in
particular for mobile broadband. NITA issued decisions on frequency re-farming in the 900
and 1800 MHz-bands in late December 2009.

REGULATORY ENVIRONMENT
Main regulatory developments

A new Frequency Act, which inter alia expands the existing rules on secondary trading to also
include trading of parts of licences, introduces a technologically neutral approach to the use of
frequencies, and bans hoarding and anti-competitive behaviour, was adopted in June 2009,
and entered into force on 1 January 2010, at the same time as secondary legislation and a
revised Frequency Plan. Furthermore, it was decided in June 2009 that the digital dividend
(the 790-862 MHz frequency band) should be used for other purposes than broadcasting, and
in particular for mobile broadband.

In 2009 the Minister of Science, Technology and Innovation set up an independent
Committee, the High Speed Broadband Committee, in order to make proposals on how to turn
Denmark into a high speed broadband society. The recommendations, which were published
in January 2010, covered a broad range of areas. The Committee inter alia recommended that
in 2013 at least 80% of the Danish population should have access to 50 Mbps, and that the
entire population should have access to 10 Mbps. The recommendations will, after a public
hearing, enter into a political process.

Organisation of the NRA

The Danish NRA, IT og Telestyrelsen (NITA) was considered to execute its regulatory and
monitoring tasks in a satisfactory way, with Danish legislation providing for adequate
safeguards to secure NITA's independence. Earlier criticisms regarding NITA's lack of pro-
activity and lack of transparency were not reiterated. However, some operators maintained

144

EN



EN

that the dispute settlement process still is too long and that the 4-month deadline is not always
respected, although it was acknowledged that many cases are very complex.

Decision making

In 2008 NITA had concluded the first round of market analyses, resulting in almost all retail
markets being deregulated, except for the retail market of the minimum set of leased lines.
Also certain wholesale markets were deregulated, such as the wholesale market for transit
services in the public telephone network provided at fixed locations. Regulation was also
rolled back from the wholesale market for trunk segments of leased lines. At the end of 2007
NITA initiated the second round of market analyses. The NRA is continuing the second round
of market analyses, and adopted in May a final decision on the market for wholesale physical
network infrastructure access (LLU). It also made a draft decision in December 2008
regarding the market for wholesale broadband access, which was endorsed by the
Commission, and in December 2009 the final decision was issued. Furthermore, NITA
published draft decisions on the market for wholesale terminating segments of leased lines,
and the market for minimum set of leased lines in December 2009. The annual LRIC decision
for 2010 regarding fixed network products reduced the prices of LLU by 10 % and the prices
of interconnection by up to 50 %. A decision regarding Mobile Termination Rates (MTRs) set
out asymmetric MTRs, allowing a new entrant to charge higher MTRs until 2011. Finally,
NITA declared the market for mobile access and call origination effectively competitive,
thereby lifting obligations on the SMP operator. In 2009 the Telecommunications Complaint
Board made 18 rulings, the majority of which (16) upheld NITA's decisions. One of NITA's
decisions was annulled by the Telecommunications Complaint Board and one NITA-decision
was altered.

MARKET AND REGULATORY DEVELOPMENTS

The total investments in the telecommunications sector for the year 2008 reached €1293
millions, which represents an increase of 5.5% from the year before, when they amounted to
€1226 millions. This represents 0.6% of the GDP. The total revenues in the
telecommunications sector for the year 2008 stood at €5518 millions, whereas they reached €
5962 millions the year before. This represents 2.4 % of the GDP. However, the revenues for
the year 2008 are not directly comparable with the revenues for the year 2007, due to a
change in definitions. It is estimated that, if adjusted for the changes in definitions, the level
of revenues for the year 2008 is similar to that for the year 2007.

Market players considered that the recession has had a higher impact on the business sector
than on the residential markets, where the effects mainly are seen in a slight decrease of the
number of handsets sold, rather than a decrease in call minutes. On the corporate end-user
market many companies are cutting costs, by decreasing telecommunications usage, and by
trying to purchase cheaper telecommunications services. Demand has also gone down in the
corporate market due to lay-offs in the industry, which result in fewer company phones being
issued etc. Telecommunication operators appear to be focusing on cutting costs, inter alia by
lay-offs, and also focus on defensive investments, except for investments in 3G and in mobile
broadband. Energy companies rolling out fibre also appear to be cutting down on investments,
and concentrate on increasing the penetration rate in areas where fibre is already laid down.
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Broadband

Market situation

Denmark fixed BB penetration Denmark has the highest broadband
penetration rate in the EU, reaching 37.8%
in January 2010, which is well above the
30,0% EU average of 24.8%. Mobile broadband
is increasing significantly, with a 10.7%
penetration rate in January 2010. The
fixed broadband market is considered
close to saturation, and the number of new
0,0% ‘ ‘ broadband lines still increase but at a
2008 Jan 2008 Jan 2010 an slower rate. The number of new
broadband lines per year increased by only
25 039 for the period July 2008 to July 2009, compared to the previous year (July 2007 to
July 2008), when they witnessed a significant increase of 169 660. According to NITA
statistics, Fibre to the Home (FTTH) lines accounted for most of the growth in fixed
broadband connections, and corresponded to 5% of all broadband lines in July 2009. The
number of xXDSL and cable modem subscriptions remained virtually unchanged. IP telephony
is increasing and traditional PSTN continues to decrease, according to NITA statistics.

40,0% 37,0% 37,8%
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20,0%
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Broadband speeds are increasing in Denmark. In January 2010, 715 000 subscriptions had
downstream speeds of 10 Mbps or more, which correspond to 35% of the Danish broadband
subscriptions. Also upstream speeds are increasing. There were 1 197 000 subscriptions with
speeds between 2 Mbps and 10 Mbps. More and more Danes are using bundled packages.
Around 5.5% of the Danish population were subscribers of bundled services by July 2009.
According to NITA's statistics, by the end of June 2009, there were 303 000 bundled
subscriptions, which is 86% more than six months previously, and around 35% of the growth
in bundled subscriptions is due to triple-play subscriptions (telephony, Internet and TV),
which grew from 61 000 to 110 000 subscriptions during the first six months of 2009.

The incumbent continues to be the dominating copper network and cable provider. The
incumbent's overall market share (measured in broadband lines by operator) increased
significantly from 57.3% in January 2009 to 63.0% in January 2010. One of the reasons for
this increase could be the cumulative effect resulting from the fact that the incumbent
acquired a number of smaller operators (mainly ISPs) in 2009.

The DSL platform remained the major broadband technology for broadband lines,
contributing around 60% of the broadband connections in January 2010, with other
technologies accounting for 40%. The incumbent continues to dominate the DSL market, with
a market share of 73% in January 2010. The incumbent's DSL lines continue to grow (from
843 406 lines in July 2008 to 911 000 lines in January 2010) whereas the total number of new
entrants' DSL lines fell (from 406176 in July 2008 to 340 000 in January 2010).

Energy companies continue to invest in the roll-out of Fibre to the home (FTTH) networks,
and focus on delivering 100 Mbps. The number of new entrants FTTH-connections increased
from 67532 in July 2008 to 116 000 in January 2010.

New entrants' total number of wholesale Local Loop Unbundled (LLU) lines fell (with fully
unbundled lines decreasing from 205 100 in July 2008 to 166 437 in July 2009, and the
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number of shared access lines decreasing from 61715 lines to 59380 lines, during the same
period). In October 2009, the monthly average cost per full unbundled loop in Denmark
(€11.34) was above the EU average, and also the monthly average cost per shared access in
Denmark (€6.16) was above the EU average. The connection fee for fully unbundled loops is
close to the EU average. Due to the new LRIC decision setting out prices for 2010, both the
monthly average cost and the connection fee will fall.

Regulatory issues

In order to address the issue of the lack of information on the ongoing upgrading of the
incumbent's copper network, the Cable Management Forum (which resumes bi-annually) was
created by the incumbent, with the intention to provide alternative operators with a platform
for receiving information on the incumbent's roll-out plans. However, alternative operators
considered that the information received via the Cable Management Forum was not always
sufficient.

As part of the second round of market analyses, NITA adopted on 1 May 2009 a decision on
the market for wholesale physical network infrastructure access (LLU), which entered into
force on 1 July 2009. The decision imposes a full set of remedies, and also imposes certain
new obligations on the incumbent, inter alia an obligation to provide access to unbundled
fibre (dark fibre) on backhaul circuits, to anyone who has the right to interconnection. The
decision also includes an obligation for the incumbent to inform other companies about their
plans for upgrading of the network, to allow the companies to adjust their business plans, and
a requirement that the incumbent only eliminates copper-circuits after a suitable notice period
to allow the companies to find alternative solutions. The general aim of all obligations is to
prevent a deterioration of the competitive situation as the incumbent keeps upgrading its
network. NITA’s decision was upheld by the Telecommunications Complaint Board in
December 2009.

In the NITA decision of 22 December 2009 on the market for wholesale broadband access,
the incumbent was designated as SMP operator, and was imposed an obligation to grant
access to BSA via both the copper and the cable-TV network. NITA considered that the SMP
operator's control over both the copper network and large parts of the cable TV network
creates a special competition problem in the broadband market. The reason was that the SMP
operator was considered to have an economic incentive to upgrade only the unregulated
infrastructure (i.e. the cable TV network) to the detriment of competitors. The cable TV
network can provide a higher capacity than the copper network, and without regulated access,
other companies are not able to offer consumers the same services as the SMP operator. The
draft decision was endorsed by the Commission in its comments letter of March 2009. Since
the SMP operator will incur fairly considerable costs in order to establish a wholesale product
on the cable TV network, NITA considered it important to ensure that the obligation will only
have effect in practice when there is a specific request for access, and when there is sufficient
clarity regarding what the wholesale price will be. Therefore the access obligation will not
have effect until the wholesale price of broadband via the cable TV network has been
determined, and the SMP operator has implemented all necessary systems etc. The SMP
operator has concerns about the access obligation, which they consider will negatively affect
their possibility to provide inter alia TV.

In markets where the incumbent has been found to have SMP and a price control obligation
has been imposed, NITA annually sets maximum wholesale prices based on the LRIC model.
This concerns the wholesale market for fixed network access, the wholesale market for fixed
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network termination, the wholesale market for physical network infrastructure access (LLU),
and the wholesale market for broadband access. In the autumn of 2009, NITA made a
decision, based on the LRIC-model, setting the 2010 wholesale prices for a number of
products that operators purchase from the incumbent for use of the copper access network.
The decision means that a number of prices have decreased, such as the prices for shared
access, and the price for LLU, which fell by 10 %, from 1 January 2010. Furthermore, the
price for interconnection (termination and access) with the incumbent's fixed network
decreased by almost 50%.

The concerns mentioned in previous Reports, regarding the mandatory membership and
payment to local cable TV associations, have been re-iterated by some operators as being a
significant barrier to market entry, preventing the roll-out and adoption of fibre and other
newer technologies. In order to solve this problem, NITA is heading a working group
consisting of five ministries, the Danish Competition Authority, and Local Government
Denmark. The working group is looking at the possibilities to change the legal rules, and is
expected to finish its work in the spring of 2010. The High Speed Broadband Committee set
up by the Minister for Science, Technology and Innovation in 2009 also dealt with this issue,
and published its Recommendations in January 2010, recommending the elimination of the
compulsory membership to local cable TV associations, in order to ensure competition and to
enable consumers to freely choose broadband provider. The Commission services are also
looking into the matter.

Three years ago the Danish government introduced a tax incentive, which made it possible for
employers to pay for their staff's private broadband connections, to enable employees to work
from home. This benefit was not taxed. However, the Danish government decided in June
2009 to introduce a multimedia tax, where any employer having supplied with IT-equipment
which can also be used for private matters, will be accounted as part of a yearly income, and
taxed as such. This includes employee broadband connections at home paid by the employer,
which was seen as a fringe benefit. The new tax will apply both to mobile and fixed
broadband, and entered into force on 1 January 2010. Many market players are negative to the
introduction of this tax into an already saturated market, where it is important to keep
incentives for further uptake. However, some maintained that since the consumers pay a fixed
sum, independent on how many services they use, some consumers might decide to add on an
extra service since they anyway pay the tax. The new tax should also be considered as part of
a larger tax-reform in Denmark, from which most tax-payers will receive a reduction in
taxation.

The long-drawn issue of double coverage obtained by the incumbent for its copper network
infrastructure was addressed in legislation entering into force on 1 January 2009, which
provided that costs were to be covered equally by the users of the infrastructure (according to
a 50/50 model between the PSTN and the DSL). Despite the new legislation, operators have
concerns, since apparently the incumbent is keeping the wholesale access costs fixed and
gives the whole rebate to PSTN. According to alternative operators this situation has led to a
preference to provide services using bitstream rather than shared access. However, according
to NITA the incumbent gives the rebate in accordance with the new legislation.

NITA continues to study the possibility of a ‘margin squeeze’. A model for calculating a
potential margin squeeze, which also allows for the possibility of assessing bundled products,
has been created by NITA. NITA has inputted data into the model, but have not yet issued any
conclusions. Operators maintain that profit margins are close to zero for lower capacities (less
than 2 M/Bits).
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M obile
Market situation

The mobile telephony market is characterised by keen competition at the retail level. Mobile
broadband is increasing significantly, according to telecommunications statistics for the first
six months of 2009 published by NITA. In one year (from June 2008 to June 2009) the
number of mobile broadband subscriptions which are only used for mobile data traffic
doubled (from 209 000 in June 2008 to 419 000 in June 2009. Also the data traffic from these
subscriptions is increasing significantly, with an increase of 160 % in the same period (from
1.3 billion MB in June 2008 to 3.5 billion MB in June 2009). However, the SMS market
remains stable. During the first six months of 2009 around 6.5 billion SMS messages were
sent, which is at the level of 2008.

Mobile penetration in Denmark has increased further to 126.0% in October 2009 (compared
to 120.3% in 2008), thereby being above the EU average of 121.9%. There are four network
operators operating their own mobile networks and offering commercial services. Three of
these operators have both UMTS and GSM/DCS licence, while one operator has only a
UMTS licence. Other service providers buy access to the networks of these providers. The
market share of the incumbent's mobile subsidiary (including affiliated companies), in terms
of subscribers, was 39.8% in October 2009, and is unchanged from the market share in
October 2008. The market share of the second operator (including affiliated companies),
based on subscribers, increased to 29.3% in October 2009, from 26.2% in October 2008.

The interconnection charges for call termination on mobile networks (on the basis of
subscribers) decreased during the year to 7.44 €-cents, from 8.58 €-cents, but were still above
the EU average of 6.70 €-cents, in October 2009. The annual average revenue per user for the
year 2008 decreased to €360 (down from €389 for the year 2007). The mobile price per
minute for the year 2008 fell marginally to €0.10, from €0.12 for the year 2007.

Regulatory issues

In the context of the second round of
market analyses NITA made, on 30
March 2009, a decision which concluded
that the wholesale market for mobile
access and call origination was effectively
competitive, and previous obligations on
SMP operators were thereby lifted. NITA
has started the second round of market
analysis on the market for voice call
termination on  individual mobile soroct  080ct 2009 0ct
networks. In April 2009, in the context of
the market analyses, NITA carried out the
market definition of the market for voice call termination on individual mobile networks, with
a draft analysis in September 2009. The draft decision was made in December 2009, and the
publication of the final decision is foreseen for the first quarter of 2010. In the autumn of
2009 NITA imposed asymmetric Mobile Termination Rates (MTRs) on all mobile operators,
allowing the new 3G mobile provider to charge higher mobile termination rates than the other
mobile network providers for the year 2010. The new entrant mobile operator is allowed to
charge 0.51DKK(6.80 €-cents) whereas the other three mobile network operators can charge
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0.44DKK(5.90 €-cents). All mobile termination rates will be set at a symmetric level in 2011.
The Commission issued a comments-letter in the summer of 2009, pointing out that
asymmetric MTRs are usually imposed for new entrants having been on the market for less
than four years (which is not the case for the Danish new entrant), and then only if there are
objectively justified cost differences. All mobile network operators except the new entrant are
concerned about the imposition of asymmetric MTRs until 2011. Furthermore, NITA has
examined the market for SMS termination, which to a great extent faces similar problems to
those on the voice call termination market. A draft decision by NITA on this market is
foreseen for the first half of 2010.

In 2008 discussions were held as to whether a prolongation of the maximum 6-month binding
period provided for in contracts between electronic communications providers and customers
would be welcome. Due to lack of support, the situation finally remained unchanged.
However, many operators, and in particular mobile operators still express concerns that the
binding period is too short. Throughout 2009 the binding period was contained only in a
sector specific Executive Order. However, in January 2010 general consumer legislation
regarding binding periods has come into force, which provides that, in general, consumer
contracts now are limited to a maximum binding period of 6 months.

Roaming Regulation

As regards the recent amendments to the Roaming Regulation regarding inter alia wholesale
prices for data roaming and SMS messages, the amendments were implemented on time.
However, NITA has monitored the compliance of mobile operators with the amended
Roaming Regulation, and found that two mobile operators did not comply with the provisions
regarding prices for sending SMS messages and for receiving calls while abroad. One of the
operators adjusted the relevant prices in compliance with the Roaming Regulation on 1
October 2009, while the other operator still has to carry out the necessary adjustments.
Furthermore, some operators are concerned that the new cut-off clause may not be
implemented before March 2010, since all mobile operators have to wait for suppliers of
relevant systems.

Fixed
Market situation

There is a trend in Denmark of a decreasing number of fixed telephony subscriptions (PSTN
lines) and a growing number of IP telephony subscriptions. According to statistics published
by NITA, in two years the number of IP Telephony subscriptions have doubled, and at the end
of June 2009 there were 603 000 IP-telephony subscriptions in Denmark. In the first six
months of 2009 alone the number of IP telephony subscriptions increased by 119 000, which
represents an increase of almost 25%. During the same period the number of traditional fixed
telephony subscriptions fell by slightly more than 10 %.

There has been some further consolidation on the market, and during 2009 some smaller
service providers (mainly ISPs) have been acquired by the incumbent. The Danish incumbent
continues to be the largest provider for telephony on the fixed network and its market share
has increased marginally. Its market share (for all types of calls) by minutes of traffic was
65.5% in December 2008 compared to 64% in December 2007. However, its market share, by
volume, for international calls, decreased from 48.5% in December 2007, to 46.3% in
December 2008. In total there were 32 fixed alternative operators, offering public voice
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telephony through direct access, in July 2009. 24 of these alternative operators were using
fully unbundled local loops and 8 of them were using shared access lines for the provision of
their services. This represents a decrease for the former category, since 28 alternative
operators used fully unbundled local loops in 2008, whereas the number of operators using
shared access remained stable (8 operators). The market share, on the basis of volume of
traffic, of VolIP operators increased to 15.1% in December 2008, compared to 9.4% in
December 2007. 16.4% of Danish subscribers were using an alternative provider for direct
access in July 2009, which is above the EU average.

The interconnection charges for terminating calls on the incumbent's fixed network at local
level had increased from 0.46 €-cents to 0.48 €-cents, but were still below the EU average, in
October 2009. The interconnection charges for both single and double transit remained
unchanged at 0.65 €-cents and 0.86 €-cents, respectively, in October 2009, which was below
the EU average. In 2010 the prices at local level will be 0.25 €-cents, due to the revision of
the LRIC-model, mentioned below.

Regulatory issues

The process of revising the LRIC-model, which was initiated in the autumn of 2007 by a
public consultation, was completed in 2009. LRAIC prices for 2010 and onwards have been
determined on the basis of the revised model.

In 2008, NITA concluded in its analysis of the market for wholesale trunk segments of leased
lines market that there was no SMP in the market, and thus, the remedies were revoked.
Certain operators are now concerned about increasing prices. As regards the market for
wholesale terminating segments of leased lines NITA notified a draft decision to the
Commission in December 2009, with a final decision foreseen for the first quarter of 2010.
Finally, market definitions have been made for the market for access to the public fixed
telephone network, the market for call origination on the public fixed telephone network, and
the market for call termination on individual public fixed telephone networks.

Broadcasting
Market situation

Cable is still the leading television platform in Denmark representing around 70% of all
households, in July 2009. The IPTV network reached 0.8% of all households in July 2009. It
should be noted that these figures are based on the results of a questionnaire survey amongst a
representative cross section of the population and therefore are estimates.

Regulatory issues

Following international coordination agreements, the digital switchover in Denmark took
place on 1 November 2009, without any major problems encountered. Six out of eight Danish
multiplexers are allocated for digital television. Two of these six multiplexers are allocated
for public service television, while the remaining four are allocated to a commercial
gatekeeper.

On 4 April 2008, following a tender procedure, a gatekeeper was given a distribution license,
with a licence term of 12 years, to operate the digital TV transmitter network for the four
multiplexers. One of the requirements imposed was to launch mobile TV using the DVB-H
standard on one of the multiplexes. The gatekeeper is facing certain resistance on the demand
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side. The multiplexer to be used for mobile TV is used for testing and research until 31
October 2010.0f the remaining two multiplexers it has been politically decided that one
(regarding the digital dividend) should be used for other purposes than TV, especially mobile
broadband. It has still not been decided for what purpose the last multiplexer shall be used,
although it is expected that a decision regarding the last multiplexer will be made in 2010.

Horizontal regulation
Spectrum management

On 12 June 2009 the Parliament adopted a new Act on Radiofrequencies, which entered into
force on 1 January 2010. The new Frequency Act aims at promoting innovation and
competition by increasing market players' flexibility regarding their own spectrum use. The
new Act expands the existing rules on secondary trading to also include trading of parts of
licences, and introduces a technologically neutral approach to the use of frequencies, as well
as a ban on hoarding and on anti-competitive behaviour. New related secondary legislation
also entered into force on 1 January 2010, along with a revised Frequency Plan. NITA
initiated in October a public hearing over the revised frequency plan.

On 22 June 2009 it was decided by the Danish Minister of Science, Technology and
innovation, and the Minister of Culture that the 790-862 MHz frequency band in the future
shall be used for other purposes than TV, especially mobile broadband, to ensure that the
rapid growth in the uptake of mobile broadband in Denmark will continue. The Minister of
Science, Technology and Innovation will make a decision at a later stage on exactly how the
frequencies will be awarded. The spectrum will be freed as of 1 January 2013. NITA is
currently consulting with stakeholders as to the practical aspects of the implementation of the
political decision of 22 June.

Following the adoption of the amended GSM Directive, a public consultation on the re-
farming of the 900 MHz-band (which previously had been reserved for GSM) and the 1800
MHz-band was carried out in November 2009. Within the 900 MHz-band, matters are slightly
complicated by the Danish railways frequencies currently located in the band. The public
consultation proposed a general re-farming within the 900 MHz-band, in order to let a new
entrant receive 2 X 5 MHz, by a beauty contest or by an auction, from 1 January 2011. The
licence of the new entrant would run until 2017, to be renewed for 15 years until 2032,
according to the public consultation. As regards existing licence holders, it was proposed in
the public consultation that these licences would be prolonged until June 2017, and would
then be handed out either by a beauty contest or an auction in 2017, with a licence term of 15
years until 2032. The public consultation also proposed that the licences of the current licence
holders would be made technology neutral, but the technology neutrality would only enter
into force eight months after the entry into force of the new entrant's licence, i.e. on 1
September 2011. On 23 December 2009 NITA issued decisions to the three existing licence
holders in the 900 MHz-band, some elements of which significantly differed from the
consulted draft. The decisions provided for a re-farming of the frequencies within the band,
and freed 2 x 5 MHz for the benefit of a new entrant from 1 January 2011. The licence of the
new entrant is expected to run until the end of 2034. It is for the Minister to decide whether
the frequencies will be given out through a beauty contest (as is the case for existing licence
holders) or through an auction. As regards existing licence holders, the NITA decisions
provide for a termination of the licences by the end of 2019. In 2019, new licenses will be
handed out either by a beauty contest or an auction, with a licence term of an expected 15
years, until the end of 2034. Thereby the licence terms of these licences will be synchronised
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with the new entrant's licence terms. According to the decisions, the licences of the current
licence holders will be made technology neutral in accordance with the revised GSM-
directive and the Commission Decision, but the technology neutral licences may not be
exploited commercially until 1 May 2011. The re-farming of the 900 MHz-band in Denmark
is controversial. A complaint from an operator regarding the re-farming of the 900 MHz-band
is currently being investigated by the Danish National Competition Authority (NCA). The
Commission is monitoring developments regarding the re-farming of the 900 MHz-band in
Denmark.

As regards the 1800 MHz-band, the solution proposed in the public consultation is quite
similar to that of the 900 MHz-band. NITA also decided on 23 December 2009 on the re-
farming in the band, in order to allow a new entrant to receive 2 X 10 MHz. The licence of the
new entrant will run until 2032. It is not yet decided whether the frequencies will be handed
out by means of an auction or a beauty contest. Existing licences have been terminated by
NITA as of June 2017, and new licences will be handed out either by beauty contest or by
auction. These licences, which will be valid from 2017 will also run until 2032.

In July 2009 NITA initiated a public hearing on the auction of the 2.6 GHz-band. This
frequency spectrum is suitable inter alia for mobile broadband based on standards like LTE
and WiMAX, but can also be used for other purposes, such as mobile TV. Frequencies in the
2.6 GHz band are to be auctioned in March/April 2010. Altogether a frequency area of 205
MHz will be auctioned, of which 190 MHz will be in the 2.6 GHz band (2500-2690 MHz)
and 15 MHz in the 2 GHz-band (2010 to 2025 MHz). The licences will be service and
technology neutral.

Implementation of spectrum decisions

Denmark has implemented the great majority of the Commission Decisions on frequencies.
However, the Commission services are currently looking into certain aspects of the
implementation of Commission Decisions 2008/411/EC (regarding the 3400 to 3600 MHz-
band), which should have been implemented by 22 November 2008, and 2008/477/EC
(regarding the 2500-2690 MHz band) which should have been implemented by 14 December
2008. Further information was requested from the Danish authorities and was received on 4
December 2009, and is currently being analysed.

Rights of Way and facility sharing

Mobile operators have expressed concern about difficulties in getting permits for erecting
masts and antennae due to health concerns in the municipalities, and are concerned that these
problems may delay the future development of mobile broadband. Furthermore, in some cases
public hearings on the erection of antennae may prolong the process. NITA is taking an active
role in facilitating a constructive dialogue between the mobile operators and local authorities,
and in October 2009 the Minister of Science and the president of Local Government Denmark
addressed a joint letter to all municipalities in Denmark to remind them of the importance of
mobile broadband, and encouraging them to process the applications.
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THE CONSUMER INTEREST
Tariff transparency and quality of service

There is an online interactive price and quality guide for electronic communications services
on the NITA web site, which is updated by market players whenever they are launching new
offers or services in the market, and then validated by NITA on a day-to-day basis. Every
three months a pamphlet is issued showing the five cheapest offers for various baskets in
mobile, fixed and broadband telephony, as well as fixed and mobile broadband. On the same
website there is now also an online facility by which consumers can test the speed of their
Internet broadband connection. However, it is considered by consumer representatives and
certain market players that more transparency is needed, and that a quality index should be
introduced, in order to introduce more competition on quality. Some operators allegedly
advertise higher speeds than the consumer actually gets. Such advertising practice would be
against the guidelines for good marketing behaviour of telecommunications providers, issued
by the Consumer Ombudsman.

Universal service

A new Danish Executive Order on Universal Service was adopted on 26 June 2008,
introducing a new regime for the designation of the Universal Service provider(s) in
Denmark. The legislation provided for four 'packages' of services under the universal services,
including (1) PSTN and ISDN; (2) leased lines: (3) directory services; (4) radio-based
maritime distress and safety communications services. Some of the services (maritime
services, ISDN and leased lines) are additional services not included in the scope of the
Universal Service Directive. A public call for expression of interest was held regarding all
four packages. The Danish incumbent was designated as the universal service provider for the
PSTN and ISDN package, as well as for the leased lines package, due to the fact that they
were the only operator showing interest. As regards directory services, the incumbent was
also designated as the universal service provider based on a public tender, where two
providers showed interest. As regards maritime services, NITA did not receive any
application during the public call for expressions of interest for providing this package, and
thus designated the incumbent based on an evaluation of the market and relevant operators, as
well as certain technical specifications.

According to Danish legislation additional mandatory universal services, such as maritime
services, ISDN, leased lines, not within the scope of the Universal Service Directive, when
resulting in a net cost, are to be financed by a possible surplus of services provided within the
scope of the Universal Service Directive, such as voice telephony. Based on concerns
expressed by one operator, the universal service mechanism in Denmark, in particular the
compensation mechanism set out in Danish legislation, is under examination by the
Commission services. It is currently being investigated whether the mechanism is compatible
with the Universal Service Directive, and in particular, Articles 8, 12, 13 and 32 thereof.

Users accessto theInternet and network management

Questions related to illegal downloads have been examined in Denmark, with a view to
finding means to defend rights-holders' interests without putting consumers' rights at risk. No
conclusions have been drawn yet, but there is a proposal from the Government to establish a
legal body to send out information letters, without any sanctions, outside the Court system. If
there is no improvement following the receipt of the letter, rights-holders can go to Court.

154

EN



EN

Number portability

The total number of porting transactions as regards fixed numbers were 132 404 between
January 2009 and June 2009, and 280 860 as regards mobile numbers, for the same period.
The average price per ported fixed number in Denmark was €7.8, and the average price per
ported mobile number was €3.7 for the period between January 2009 and June 2009. The
Danish Consumer Ombudsman has stated that porting of numbers should not take more than a
maximum of 30 days. In view of the reform of the EU regulatory package operators maintain
that it would be technically possible to port numbers in one day. However, they consider that
it might be difficult to do so for legal and administrative reasons related to the notice period in
contracts and the 6-month binding period (if the porting is requested during this binding
period).

Consumer complaints

Consumers' complaints regarding products and services offered by the electronic
communications providers are addressed to the Telecommunications Complaints Board. The
number of complaints received has fallen significantly during the past years and this trend
continued in 2009. Most complaints concern defective mobile phones, billing and fault repair
time.

European emergency number 112

The EU rules on the emergency number 112 have been implemented in Denmark. The
emergency number 112 is the only emergency number available since 1992. Caller location
information is available from both fixed and mobile networks, with the push forward
technology applied for the provision of caller location information to public safety points
(PSAPs) as soon as a call is received.

Harmonised numbersfor harmonised services of social value (116)

Both the 116 000 number, which is a hotline for missing children, and the 116 111 number,
which is a child helpline, have been assigned to the incumbent, on 3 October 2007 and 16
April 2008, respectively, and are functioning. The number 116 123 is still available as NITA
has not received any applications for this number.
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ESTONIA

INTRODUCTION

The number of fixed broadband subscriptions continued to rise even though the relative
growth rate slowed down. In addition, mobile broadband subscriptions developed fast. IPTV
has been successfully introduced and demonstrated substantial growth. The mobile voice
retail market continues to be characterised by growing traffic, highly competitive retail prices
and innovative services, while in contrast, the fixed voice telephony market remained stable.

On the regulatory side, it seems that remedies, applied as a result of the first round of market
analyses, did not effectively address competition problems in the regulated markets, in
particular in the wholesale access markets. The NRA, due to its limited resources, has focused
on the second round of market analyses and operators were looking forward to the
implementation of the improved remedies. Both a national broadband plan and a digital
dividend plan have been approved by the Government.

REGULATORY ENVIRONMENT
Main regulatory developments

The legislative framework has been relatively stable in Estonia in 2009 with some minor
amendments to the Electronic Communications Act and to the State of Emergency Act
concerning internal security issues.

A national broadband vision was defined by the Ministry of Economic Affairs and
Communications in April to ensure future economic growth and sustain an IT leadership
position in the region. According to the plans the Estonian Government and
telecommunications companies plan to invest about €383 million to build a country-wide
broadband network by 2015, called the EstWin project. A target has been set that by 2015 all
homes and offices would be connected according to request to a network permitting
connections of up to 100 Mbps.

In November the Government approved the Digital Dividend Plan developed by the Ministry
of Economic Affairs and Communications. The frequencies freed up will be used for the
provision of mobile broadband services and broadcasting services.

Organisation of the NRA

There have been no significant changes in the administrative landscape of the regulator since
the large-scale reorganisation of regulatory authorities in the beginning of 2008. While most
of the responsibilities under the regulatory framework are performed by two regulatory
authorities - the Estonian Competition Authority (Konkurentsiamet, ECA) and the Estonian
Technical Surveillance Authority (Tehnilise Jirelevalve Amet, ETSA), it appears that the
Ministry of Economic Affairs and Communications (the Ministry) is responsible for legal
acts, including an approval of the National Frequency Plan and Numbering Plan. It has come
to the Commission services' attention that while carrying out certain regulatory functions, at
the same time the Ministry, despite the previous shift of responsibilities regarding the
incumbent, is involved in activities associated with ownership and control of providers of
electronic communications networks or services, in particular where a company provides inter
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alia broadcasting transmission and wireless broadband. The Commission services are looking
into this matter.

The financing of both regulatory authorities is based on the State Budget, and the proposal for
the budget is prepared by the Ministry. However, available recourses (both human and
financial) of the Estonian Competition Authority, which is responsible for economic
regulatory issues of non-competitive markets, continue to be a matter of concerns, as market
players again questioned whether it has sufficient resources to carry out its regulatory tasks.
Moreover, a rather small operating budget limits ECA's pro-activity.

Decision-making

The ECA continued with the second round of market analyses, despite the fact that there has
not been much time to monitor and evaluate the effectiveness of some first-round remedies,
e.g. implementation of bitstream products. In 2009, the ECA finalised the imposition of
remedies on the market for wholesale broadband access and on the market for physical
network infrastructure access (LLU), but also on the market for voice call termination on
individual mobile networks.

The first-round 'significant market power' decision on the wholesale mobile call termination
market has been the subject of lengthy appeals, of which some are still pending in Estonian
Courts.

The second round of analyses of the markets for call origination on the public telephone
network provided at a fixed location and for call termination on individual public telephone
networks provided at a fixed location, but also of the market for access to the public telephone
network at a fixed location, is also ongoing and those markets will be shortly notified to the
Commission.

There are several competition cases pending in the competition unit of the ECA, some of
them launched by alternative operators already in 2008, and mainly relating to access to the
incumbent's cable ducts. However, the operators doubt as to whether the process is fast and
efficient enough, and that some of the issues at stake expire during the long-pending process.

The regulator’s enforcement powers, which are governed by administrative law, have not
been strengthened over the year and the maximum penalty threshold continues to be at a
perceptibly low level of €3 000. Moreover, it appears that the regulator has not yet been given
the authority to impose wholesale line rental (WLR). This should, however, become possible
in spring 2011, once the Electronic Communications Act is amended accordingly.

Monitoring of developments on the communications market is a prerequisite for ensuring that
regulatory duties are carried out efficiently. However, the failure by numerous market players
to provide market data, or receiving the data as confidential, prevents the NRA for carrying
out well-grounded market surveys and/or their publication. Discussions were held last year
between the NRA and market players, which however ended without any outcome.

MARKET AND REGULATORY DEVELOPMENTS

Turnover and investments figures have decreased compared to those of 2007. The total
turnover of the electronic communications sector in Estonia was €723 million as of 31
December 2008 compared to €741 million one year before, representing a 2.4% decrease.
While the revenues from fixed services have slightly increased by 3.6% compared to 2007,
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amounting to about €305 million (€294 million in 2007), on the other hand the revenues for
mobile services decreased by 6.3% compared to 2007, and were about €418 million (€446
million in 2007). The electronic communications sector revenues as a proportion of GDP
were about 4.5%, significantly above the EU average (2.8%).

Market players state that the economic downturn has so far only had a marginal impact on the
electronic communications sector, and that the decrease in revenues mainly was a result of
regulatory intervention, such as the significant reduction of mobile termination rates by the
end of 2007.

The total value of tangible investments remained at the same level as a year ago and was
about €96 million, of which €54 million being invested by mobile operators (€46 million in
2007), €14 million by fixed alternative operators (€14 million also in 2007), and €27 million
by the incumbent operator (€35 million in 2007). The ratio of investments over GDP was
about 0.6%, which is above the EU average (0.4%).

In September 2009, a public offer was made by the leading telecommunications group in the
Nordic-Baltic region for all the issued shares in the holding company of the Estonian
incumbent that it does not already own, and the Estonian Government therefore decided to
sell its 27.17-% holding, after having agreed on the payment of an extra dividend this year
and a dividend policy for the coming three years.

The regulator tried to address the level of competition by improving the remedies imposed on
the market players during the first round of market analyses on access markets. Final
decisions on the LLU market (the physical network infrastructure access market), and on the
wholesale broadband access market were taken in September. It remains to be seen whether
the new remedies improve the situation with the low take-up of wholesale broadband services
by operators and access to the incumbent's local loop unbundling (LLU) products.

The Estonian Government and telecommunications companies plan to invest about €383
million to build a country-wide broadband network by 2015, called the EstWin project. The
agreement on the EstWin project was signed by the Estonian Minister of Economic Affairs
and Communications and representatives of the main market players on 23 April 2009. The
main goal of the EstWin project is to eliminate the digital divide between cities and rural
areas, to increase social cohesion, and to contribute to economic growth. A target has been set
that all Estonian households and businesses would have the possibility to connect to a
network, supporting 100 Mbps connections by the end of 2015. The first step of the project is
the deployment of optical fibre networks in greenfield areas where this would not be
commercially profitable. As a second step, the project will cover the upgrading of existing
networks, to improve their quality and capacity. It was also proposed that public funding be
used for areas where network upgrading would not be commercially achieved. The subsidies
would consist of a State contribution, estimated at €96 million, but a contribution from EU
structural funds will also be requested. The financing of the plan requires specific attention
vis-a-vis competition rules, including state aids, in order to minimise potential distortion of
competition and to ensure effective wholesale access for all service providers.
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Broadband

Market situation
Estonia fixed BB penetration In January 2010 the broadband
20008 penetration, in terms of fixed lines per
' 24.6% 26,0% 100 inhabitants, was 26.0%, whereas it
24,0% 222% stood at 24.6% a year earlier. This places
18,0% Estonia eleventh in the EU, and above the
12 0% EU average (24.8%). The number of fixed
' broadband active lines has grown by
8.0% 1 5.8%, from 329 436 in January 2009 to
0,0% : : 348 404 in January 2010. Broadband
2008 Jan 2009 Jan 2010 Jan competition has improved also in rural

areas, mainly due to an effective uptake
of fixed wireless broadband services. While the usage of mobile data services has so far been
restrained by a limited geographical coverage, the operators have improved the coverage of
3.5G networks and offer advanced data services with prices comparable to fixed broadband
services. Also flat-rate pricing has been introduced. However, the penetration rate for
dedicated data services was still about 1.7% in January 2010, which is well below the EU
average (5.2%).

The infrastructure-based competition in Estonia is quite intensive, but there have been no
further developments in the market shares of different technologies over a year. Fixed
broadband services are provided through a number of competing infrastructures. DSL is not a
predominant technology, nevertheless its market share over the total number of broadband
lines, which stood at 42.0% in January 2010, increased by 0.6 percentage points as opposed to
January 2009. Growth of wireless local loops (WLL) has been slowed down after a fast
growth in 2008, to 38 286 in January 2010, from 35 150 in January 2009, and WLL
connections hold a market share of 11%. Cable competition continues to be strong, and its
market share of 22.0% is stable compared to last year. Also the number of FTTx lines has not
continued to grow so fast. The number of FTTx connections was 69 682 in January 2010,
compared to 67 846 in January 2009, and the market share of fibre in January 2010 stood at
20.0%, almost like a year ago.

The incumbent's share of all fixed broadband lines has decreased, and was at the level of
52.0% in January 2010 (down from 53.0% a year ago). However, its share is remarkable in
the DSL segment, standing at the level of 94.3% in January 2010, compared with the EU
average of 55.8%. Fully unbundled local loops is the main wholesale access product for
alternative operators in the DSL segment with 6 355 connections, which, however, represent
only 4.3% of all DSL access lines. There is no uptake of shared access services. Furthermore,
a number of the alternative operators' own DSL lines remained at a low level, with a market
share of only 1.2% of all DSL lines. The uptake of the incumbent's bitstream products has not
improved significantly and is limited with 161 connections in January 2010, while it was 83
in January 2009. It was noted by the alternative operators, that one of the reasons of low
uptake of the incumbent's broadband products is a low margin for operators to provide retail
broadband services based on the incumbent's access products. It remains to be seen whether
the new remedies will improve the situation in the access markets. It should be noted that the
prices of wholesale broadband access products of the regulated operator have decreased, e.g.
the monthly average total cost per fully unbundled loop has decreased by 3.4% compared with
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the price level a year ago, from €7.73 in October 2008 to €7.47 in October 2009, being
amongst the lowest in the EU (the EU average is €9.75).

About 48.4% of all retail fixed broadband lines are in the range of 144 kbps and below 2
Mbps, 42.8% are in the range of 2-10 Mbps, and 8.8% of all retail fixed broadband lines are
above 10 Mbps.

Regulatory issues

Access to cable ducts continued to be one of ECA's key challenges. Since August 2008
alternative operators submitted a number of complaints on this issue to the ECA, accusing the
incumbent operator of discrimination. Since access to ducts was not regulated, the complaints
proceeded according to general competition law. The regulator, in collaboration with
operators, developed general principles, setting out under what conditions granting access is
reasonable. Eleven proceedings were carried out applying those principles, and discrimination
by the incumbent operator was not revealed. However, in the beginning of 2009 the
incumbent started to offer a new service, which enables other operators to build their own
parallel cable ducts in the protective zone of a line facility, which remains the property of the
undertakings.

Nevertheless, the NRA found that general competition law was not sufficient to resolve the
problems with access to cable ducts, and decided to go for sector specific regulation in the
second round of market analyses. On 9 September, the ECA adopted final measures on the
wholesale physical network infrastructure access market, and introduced inter alia the
obligation to grant access to the cable ducts. As a new element fibre is included in the market
definition. However, the remedies for fibre are less burdensome: the obligation to grant access
exists only if copper is replaced with fibre, but there are no cost-orientation or non-
discrimination obligations. The Commission invited ECA to supplement the access measures
for fibre loops with appropriate non-discrimination and costing remedies in view of the
competition problems identified in this market. Contrary to the comments made by the
Commission, the obligations proposed by the NRA are in force from January 2010.

ECA notified its market analysis on the wholesale market for broadband access, which
included both copper and fibre, and imposed a non-discrimination obligation, irrespective of
the enabling technology. ECA excluded the application of any price control with regard to
access to optical fibre lines at the DSLAM level. The Commission invited ECA to reconsider
the scope of applicable obligations. However, only a few of the Commission's comments were
taken into account and the obligations are in force since January 2010.

It remains to be seen whether the imposed obligations promote competition in the wholesale
access markets.

M obile
Market situation

Compared with last year the mobile market penetration decreased by some 18 percentage
points to 116.1%. This decrease is caused by leaving out all SIM cards of one service
provider, which uses a particular business model by selling pre-paid SIM cards abroad. This
allows users to make and receive worldwide cheap roaming calls, and therefore provides a
significant number of active pre-paid SIM cards (about 1 million) in use mainly outside of
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Estonia and not by Estonian end-users. Therefore these SIM cards are not taken into account
in the Estonian mobile penetration rate.

The retail mobile market in Estonia continues to be characterised by highly competitive retail
prices and innovative services, such as mobile-ID, mobile parking, e-ticketing. The market
shares of the three largest mobile operators were approximately 47%, 29% and 24% of total
number of subscriptions by the end of October 2009. While fixed calls have continued to
decrease in 2008, the volume of mobile minutes and the turnover of mobile retail services
continued to grow. Though the number of call minutes has risen within one year by 4%,
revenues from call minutes have remained almost at the same level as one year before.
Revenues from other mobile services decreased about 17% within one year, which could be
explained with the significant decrease of mobile termination rates in the end of 2007.

End-user prices for mobile communications in Estonia have in general remained among the
lowest in Europe. The average price-per-minute of mobile communications was €0.11 in
2008, whereas the EU average is €0.13. The annual average revenue per user in mobile
networks in Estonia in 2008 was €255, which is below the EU average of €323.

The coverage of the UMTS networks, upgraded with High Speed Downlink Packet Access
(HSDPA), has improved, and services continued to grow. UMTS is available in all county
towns and also in several smaller cities.

Regulatory issues

There are still several pending appeals
related to the first round of market
analysis of the market for voice call
termination on mobile networks in Court,
some of them since 2006.

Mobile termination rates

Final measures in the market for voice
call termination on individual mobile
networks, as a result of the second round
analysis, were notified to the Commission w070t a0soct 200900t
in March 2009. All main market players,
including for the first time also a mobile
virtual network operator, were designated as having significant market power on their
individual markets, and the whole set of remedies were imposed. As regards the price control
remedy, ECA continued with benchmarking, and modified the mobile termination rate (MTR)
in line with the change of the average MTR in European countries covered by the ERG
(European Regulators Group) MTR snapshot, starting from the current level of 8.69 €-cents.
However, as regards the applied downward glide-path, the modified price may not exceed an
increase or a decrease of 10% per annum. ECA intends to apply this methodology, updated
annually, from 1 July 2009 until 30 June 2012. In its comments letter the Commission invited
ECA to implement the benchmarking in a way that instead of applying the average rate in the
ERG countries together with a +/-10% cap, would use the benchmarks only of those countries
which already apply MTR of an efficient operator. However, ECA argued that it did not have
any official reliable and updated factual basis in this regard. As a consequence, the level of
rates achieved by now on the basis of previously notified glide-paths (8.76 €-cents as from
mid 2008) will remain practically unchanged at the level of 8.69 €-cents as from mid 2009

8,0 4

€ cents per minute

‘ EU average === Estonia ‘
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until mid 2010. This is well above the EU average, which stood at 6.70 €-cents in October
2009, and is the seventh highest in the EU.

Roaming

All mobile operators appear to have implemented the requirements set by the Roaming
Regulation to a satisfactory degree. According to ECA, the price caps and billing intervals
were applied in time and all operators offered the Eurotariff, which in all cases was set at
almost exactly the price cap level. Retail prices for data roaming have gone down, but are still
remarkably higher than the wholesale price cap set in the Regulation. While operators noted
the substantial impact of the Roaming Regulation on revenues, and were concerned about the
quick implementation period, they also observed lower risks regarding clients’ bill shocks,
and indicated a better position in price negotiations with inefficient wholesale partners. One
operator noted that it applies similar transparency conditions also when roaming in non-
Europe countries (e.g. informing about prices) to avoid customers’ confusion.

Fixed
Market situation

The overall size of the fixed markets appears to be decreasing due to the pressure from mobile
services. The distribution of voice traffic was 31% for fixed calls and 69% for mobile calls
(respectively 33% and 67% in 2007). As reported by the NRA, the fixed telephone
penetration has remained at the level of 28% for several years already. The total number of
active operators in the fixed telephony market decreased from 16 to 13 as of July 2009, with
nine alternative operators offering telephony services over its own network.

Competition in the fixed market has still not experienced any significant improvements since
last year. In 2008, the incumbent’s market share by all types of voice calls remained above
70%, except for international calls, with a slight decrease compared to 2007. Whereas the
incumbent’s market share by revenues from fixed telephony services increased notably during
the year despite the decreasing market shares by calls, the market share of the two main
competitors by revenues notably decreased over the year.

The digitalisation of the incumbent's fixed network is 94%. In July 2009, 30% of subscribers
used alternative operators’ services for national calls and 27% of subscribers used alternative
operators’ services for international calls (respectively 30% and 29% in July 2008). The share
of telephone subscribers actually using a direct access connection of an operator other than
the incumbent operator (using either its own infrastructure or a LLU-based) for fixed services,
has slightly increased from 22% in July 2008 to 24% in July 2009. The number of managed
VoIP operators remained the same — nine operators, with a 9% market share of fixed calls in
December 2008 (7.8% one year before). Double and triple play bundled offers are widely
used by subscribers (15.5% over the population) and there has been a significant increase in
the use of triple play services over the year.

Cable competition is strong and voice services of cable operators’ are usually taken up within
bundled offers of TV and/or broadband services.
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Regulatory issues

The first round of market analyses resulted in non-SMP findings on fixed retail call markets.
However, it was reported already last year that likely excessive pricing might allow the
incumbent operator to make undue profit in the retail market for fixed to mobile calls. Finally,
in April 2009 the competition unit of the ECA launched an investigation on that issue, which
resulted in a lower price level offered by the incumbent from January 2010. However, the
final decision has not yet been issued by the competition division of ECA.

A Court case, initiated by one alternative operator in 2007 concerning the market for fixed
wholesale call termination and what was suspended until the final decision of the Supreme
Court regarding the market for mobile voice call termination, is still pending.

Until now the incumbent was required to apply interconnection prices calculated on the basis
of historical costs, while alternative operators were obliged to apply asymmetrical rates based
on a price cap calculated on the EU weighted average, unless a different termination rate is
substantiated by underlying costs. Two out of twelve alternative network operators used the
latter opportunity, and in both cases their fixed termination rates (FTR) were higher than the
incumbent’s. The operators, applying the FTR based on their underlying costs, have to
provide the NRA with their recalculated prices for the purposes of supervision by the NRA on
an annual basis. In 2009, three price supervision procedures were completed by ECA, and one
is ongoing. The price for interconnection, applied by the incumbent operator, increased to
0.28 €-cents in October 2009 from 0.22 €-cents in October 2008, but is still the second lowest
in the EU. With the ongoing second round of market analysis of the market for call
termination on individual public telephone networks provided at a fixed location the ECA
proposed to implement symmetric FTRs to all operators having SMP.

In addition to high call origination prices and low-cost packages offered by the incumbent
operator on the retail market, some alternative operators, offering services using carrier
selection/carrier pre-selection (CS/CPS), reported on regulatory problems, preventing them
from competing on the fixed market and having caused decrease in revenues. Namely,
customers, migrated by the incumbent operator from PSTN telephony services to VolP
telephony services, lose the opportunity to use CS/CPS, since the definition of the market for
access to the public telephone network at a fixed location for residential and non-residential
customers in the decision, issued by the NRA, limits this market to copper and wireless local
loop, and cable network connections. The ongoing market analysis of the market for access to
the public telephone network at a fixed location will give the NRA an opportunity to tackle
this issue.

Broadcasting
Market situation

According to an EU Study carried out in January 2009, Estonia is now the sixth country in the
EU where the whole territory is covered with free-to-air digital TV channels. While in total
spectrum for digital TV would comprise nine multiplexers, three multiplexers were launched
in key areas by the broadcast network operator, one for free-to-air digital TV channels with a
100% coverage of the population, and two others with conditional access, covering 80% of
the population. A fourth licence has been issued to the fixed incumbent operator, which has
not yet launched any operations, although it has reported its plans to the regulatory authority.
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In view of the digital switch-over date, set for 1 July 2010 by the Estonian Broadcast Act,
there is still a considerable number of households using analogue terrestrial TV - 75% of all
households using terrestrial TV. As of 1 July 2009 there were 186 000 households with
analogue terrestrial TV, representing 32% of the households, and 63 000 households with
digital terrestrial TV, amounting to 11% of the households. The number of households, that
switched over to digital terrestrial TV grew by three times over the year. At the same time the
other TV platforms are also widely used. Cable TV represents 38% of the households, and
satellite TV is used by 4% of the households. Both market shares are at the same level as a
year ago. IPTV has also been successfully introduced by the incumbent operator, and has
demonstrated substantial growth, now reaching 15.5% of all households, while its market
share was 11% a year ago.

Regulatory issues

Some additional measures have been taken to promote digital television. Several information
campaigns on the benefits of the digital switchover were launched. In addition to a webpage,
the specific information telephone number 17101 was launched to support population to get
any information about the digital switch-over.

In order to implement the Digital Dividend Plan, necessary frequency resources in the range
of 470-790 MHz have to be allocated to the transmission service provider, which is currently
using the 790 — 862 MHz frequency range.

Horizontal regulation
Spectrum management

The Estonian Government has decided on the allocation of the digital dividend, which will be
created by the switch-off of the analogue terrestrial television network in July 2010.
According to the Digital Dividend Plan frequencies freed up after the analogue switch-off in
the 790 — 862 MHz frequency band will be used for the provision of mobile broadband
services and for additional broadcasting services. It has also been agreed that for the use of
these radio frequencies the Ministry will organise a public competition. Necessary legislation
still needs to be developed, in order to implement the plan. However, there are some
restrictions in the use of the 790 — 862 MHz frequency band, as this frequency is in military
use in the neighbouring non-EU country.

The fourth licence in the 1800 MHz frequency band was not used by one operator, and was
therefore revoked by the ETSA in January 2009. The unoccupied spectrum in 1800 MHz will
be put into operation after public competition, and depending on the results of the competition
the need for re-farming of this band will be considered.

Discussions between operators and the NRA about re-farming of the 900 MHz frequency
band are ongoing. However, the fourth UMTS operator, who is lacking frequencies in the 900
MHz band, criticised the re-assignment plans.

The GSM Directive is transposed into Estonian legislation via the Estonian radio frequency
allocation plan.

Frequency trading is currently not allowed according to the Estonian legislation.
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The Estonian authorities informed the Commission of the full implementation of all
Commission spectrum harmonisation decisions. However, the Commission services were in
particular looking into the implementation of Commission Decisions 2008/477/EC and
2008/411/EC, and asked that further information be provided giving evidence that the
implementation is in compliance with these Decisions.

THE CONSUMER INTEREST
Universal service

There have been no changes regarding the universal service obligation in Estonia. An
alternative operator is the designated undertaking until 2012. The operator with the universal
service obligation is designated only for provision of access to the public telephone network.
Functional access to the Internet is defined as narrowband (up to 56 kbps) access. A
compensation mechanism exists, but is not activated, as the universal service provider has not
submitted any application for compensation.

Number portability

Both, the allocation of a number and its transfer from one communications services provider
to another are conducted through the numbering management database managed by the
Estonian Technical Surveillance Authority. According to the data, portability of numbers is
not very widely used among the population of Estonia, and only 1.4% of the total of reserved
numbers has been ported so far. There were 36 867 transactions regarding mobile number
portability between January and September 2009, while there were 32 153 transactions over
the same period in 2008. Despite the overall decrease of the fixed voice market, the number of
transactions increased significantly from 8 586 between January and September 2008 to
22 319 over the same period in 2009, due mainly to one large corporate customer porting its
numbers to another operator's network.

In Estonia the maximum time limit for porting fixed numbers in accordance with the
Electronic Communications Act is 30 days, while the actual time needed to port the numbers
is significantly shorter — about 12 days. Porting mobile numbers takes on average 10 days
also. Estonia is one of the countries in the EU where no price is charged for number
portability on both wholesale and retail level.

European emergency number 112

In 2008 the emergency number 112 received 261 648 emergency calls, where the rescue
teams were sent out, which represents a 2.2% increase compared with 2007. The call handling
centres guarantee that rescue teams are dispatched even in situations where one or two
regional emergency centres are overloaded. In 2008, 1.8% of calls were directed to some
other regional emergency centre compared to 1.1% in 2007.

Caller location information is received under a pull system in Estonia. However, according to
the information available to the Commission services, caller location information may not be
provided for all 112 calls, in particular for calls made by users of international roaming
services and for fixed 112 calls in cases where the subscribers are not included in directory
services and/or have prevented the calling line identification. The Commission services are
looking into this matter.
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Harmonised numbersfor harmonised services of social value (116)

The numbering range beginning with '116' has been reserved for harmonised services of
social value in the Estonian numbering plan. The Europe-wide children’s helpline service
number 116 111 is operational since 1 January 2009. The numbers 116 000 and 116 123 are
available for the provision of the service, but no applications have been submitted so far.

Consumer complaints and out-of-court dispute resolution

The electronic communications sector was still the subject of a large number of complaints
from users. The total number of complaints compared with previous year has risen, most of
them relating to cable, digital and SAT-TV distribution services, mobile broadband services,
billing and termination conditions, or quality of service problems.

The Consumer Complaints Committee is an independent institution, which operates at the
Estonian Consumer Protection Board and settles disputes between consumers and companies.
A complaint submitted to the Committee shall be heard at a Committee session within one
month. A decision of the Committee, which has the nature of a recommendation, shall be
complied with within one month. In the event of failure to comply with the recommendation
of the Committee, the Consumer Protection Board has the right to file an action with a Court.

Data protection

The Data Retention Directive has been transposed into the Electronic Communications Act.
While the obligations with regard to mobile and fixed telephony service providers were in
force since 1 January 2008, the obligations with regard to Internet service providers entered
into force on 15 March 2009.

In March 2009, the ETSA issued guidelines to ensure uniform understanding of all Internet

service providers about the implementation of data retention obligation stipulated in the
Electronic Communications Act.
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FINLAND

INTRODUCTION

For the second consecutive year, the total turnover of the Finnish telecommunications sector
decreased, by about 4.8% in 2008. The decrease in mobile revenues has been even higher,
while revenues from the fixed market have increased over the year. For the first time the
traditional market leader has lost its leading position in all main market segments. Following
last years' trends, the Finnish market continues to be characterised by a highly innovative and
competitive mobile market with increasing fixed-to-mobile substitution, not only with regard
to voice but also with regard to mobile broadband services. In 2009, Finland reached the
highest mobile broadband penetration in the EU. There are low mobile end-user prices with
flat-rate offers in the market, promoting the consumption of services. Due to the combined
effect of a strong growth in the number of mobile broadband subscriptions and the evidence
of fixed-to-mobile substitution, the fixed broadband market shrunk, causing the fixed
broadband penetration rate to decrease significantly compared to the last year. The traditional
fixed market continues to shrink, and the prices for fixed services are relatively high in
comparison with the other EU Member States, and in some cases even show a growth trend.

A significant regulatory development was the extension of the scope of the universal service
to broadband connections on average 1 Mbps. Moreover, the national broadband plan
envisages an upgrade of public communications networks to cover the whole country with
100 Mbps connections by 2015. For the first time a spectrum auction was organised in
Finland in November 2009, which will allow a new network operator to enter the mobile
communications market. Additional frequencies were allocated to the current licence holders,
enabling them to start building fourth generation (4G) mobile networks.

REGULATORY ENVIRONMENT
Main regulatory developments
Several important regulatory decisions were taken over the year of 2009.

The Finnish Government has decided to extend the scope of universal service to a 1 Mbps
connection. The obligation to provide with access to a reasonably priced and high-quality
connection with a downstream rate of at least 1 Mbps is in force as of 1 July 2010, thus six
month earlier than initially envisaged in the national Broadband Action Plan for 2009-2015,
adopted by the Finnish Government in 2008.

Regarding spectrum management, the Finnish Act on Spectrum Auctions was adopted in June
2009, stipulating that the licenses for the 2500-2690 MHz band, primarily reserved for
wireless broadband, will be issued at an auction. The auction was held in November and the
winning bids for FDD (Frequency Division Duplex) spectrum were submitted by three
existing mobile market players and for TDD (Time Division Duplex) spectrum by a new
network operator in the mobile communications market.

Furthermore, additional frequencies in the 1800 MHz band have been allocated to the main
mobile market players, enabling them to start building fourth generation (4G) mobile
networks.
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The Finnish Act on the Protection of Privacy in Electronic Communications has been
amended to enable employers to examine the traffic data of employees' e-mail messages in
cases of alleged breaches of business secrets.

In addition, the general competition legislation has been amended regarding the market
dominance test.

Organisation of the NRA

In general, the Finnish Communications Regulatory Authority (Viestintdvirasto, FICORA)
has been attributed the appropriate legal powers to carry out its tasks of market regulation and
consumer protection. There have been some organisational modifications of the NRA due to
newly added responsibilities, such as tasks related to the extension of the scope of the
universal service. However, the staff number has not increased. According to the market
players, FICORA is considered as an efficient and impartial regulator.

The Finnish Competition Authority (FCA) continued to cooperate with FICORA on the third
round of market analyses. Internal organisational developments have taken place also in the
Finnish Competition Authority to improve its efficiency when carrying out its tasks.

Decision-making

FICORA continued with the third round of market analyses in the course of 2009 and notified
the final measures of the physical network infrastructure access market and of the wholesale
broadband access market to the Commission in April and May 2009, respectively. As regards
the second review of the market for the minimum set of leased lines, the NRA removed the
regulatory obligations, which were previously imposed on the SMP operators. Concerning the
market for wholesale terminating segments of leased lines, FICORA has identified 31
operators as having SMP in their respective operating areas, and imposed relevant obligations
on the SMP operators. The Commission did not have any comments regarding those
notifications.

As regards dispute resolution, most of the disputes are solved by FICORA through unofficial
negotiations with market players, which are considered as a fast and effective method.
Regarding ex-ante guidance, further to the binding decisions, FICORA published guidelines
for the pricing of regulated charges, such as fixed network interconnection charges, and its
view on the development of mobile termination charges. FICORA has also an ex-post
decision making role.

There was one formal request for dispute settlement on pricing of local loops in December
2009. Moreover, FICORA did informally negotiate with operators in some disputes.

Two separate appeals launched by two operators in June 2008 against the NRA’s decision to
publish accounting separation calculations, related to the interpretation of the concept of
‘business secret’, were still pending in the Court.

The FCA's activities in the field of electronic communications related mostly to pricing issues
on the wholesale access markets, nevertheless, the decision process involves lengthy
proceedings and some cases were launched already in 2002. According to the Finnish legal
system, if the FCA issues a decision and imposes a fine on the company (max 10% of the
company's turnover of the previous year, according to the general competition law), this fine
is subject to the validation by the Market Court, which may come to a different opinion and
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refuse the fine. Furthermore, the Finnish Communications Market Act (CMA) enables
FICORA to issue a penalty payment, which is also subject to the validation by the Market
Court.

MARKET AND REGULATORY DEVELOPMENTS

According to the NRA and market players, the overall economic downturn has so far
impacted only marginally the telecom operators' business, which remains mainly impacted by
the applied regulation. The total turnover of the Finnish telecommunications sector was
around €4.26 billion, experiencing a consecutive decrease for the second time by about 4.8%
compared with 2007. The decrease in mobile revenues has been even higher, by about 9.8%,
influenced by a decrease of termination rates, but also by lower roaming revenues. Even
though the traditional fixed market is decreasing, revenues from fixed market increased over
the year by about 16.7%. Regarding price trends in the fixed market, it is noticeable that
prices for fixed services, both at a retail and a wholesale level, are relatively high in
comparison with the other EU Member States, and in some cases even rose over the year in
contrast to the prices for mobile services, which are amongst the lowest in the EU.

The amount of investments has been stable over the years, since operators have a solid
financial standing and are able to invest. Investments in the electronic communications sector
totalled €378 million, and the number has not changed significantly compared with last year.
The investment over revenues ratio in the Finnish telecom sector for 2008 was 8.9%, which is
higher than last year (8.4%), but is among the lowest in Europe (the EU average being
14.0%). The majority of the investments were done to develop the mobile networks to enable
faster mobile broadband, which is the most rapidly developing sector, but also, to a lesser
extent, to develop fibre.

The two biggest market players changed their market positions in mobile communications,
and the new market leader managed to hold its leading market share in all market segments
over the year. The competitive environment has been quite intense but stable in Finland, with
four main market players; three of them with their own mobile, trunk and access networks,
while the fourth (the association of local incumbents) operating without its own mobile
network. However, a new network operator in the mobile communications markets
(established by the association) participated in the 2.6GHz auction in November, and
submitted a winning bid for the TDD spectrum.

At the end of 2008 the Finnish Government decided to extend the scope of universal service
to broadband. In May 2009 the CMA was amended in such a way that a minimum speed
Internet-connection, provided as a part of universal service, would be determined with the
Regulation of Ministry of Transport and Communications. It was also settled that prior to the
adoption of the regulation, FICORA is obliged to carry out a report about the situation of the
data services market, in particular the connection speed used by the majority of end-users, the
technical level of the market and an evaluation of the economic impact of such regulation to
telecommunications operators. The Decree, issued by the Ministry in October 2009 and
applicable as of 1 July 2010, provides that the minimum download speed of an Internet-
connection, provided as a part of universal service, shall be 1 Mbps. However, an average
minimum speed of 750 kbits, measured over a period lasting 24 hours, and an average of 500
kbits measured in any period of four hours, is deemed sufficient. The financing of the
broadband services within the scope of the universal service will be decided by the Ministry,
and will, if necessary, come from the State budget.
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Broadband

Market situation
Finland fixed BB penetration In general, according to the information
- from the NRA and market players, the
’ 30,7% 30,7% 29.4% Finnish fixed broadband market has
s0.0% matured, while the strong growth in
24,0%1 mobile broadband subscription
18,0% 1 continued. There were 2 473 500
12,0% broadband subscriptions in Finland as of
6,0% | January 2010, including 1 565 500 fixed
0.0% ‘ ‘ broadband connections. The latter figure
2008 Jan 2009 Jan 2010 Jan has decreased by 3.7% compared to a

year ago. The fixed broadband
penetration in January 2010 was 29.4%, placing Finland eight in the EU. Even though the
penetration rate has decreased compared with last year by 1.3 percentage points, it is still well
above the EU average of 24.8%.

According to the NRA, the market shares of the four main market players in July 2009 were
respectively 32%, 30%, 17% and 12%, without any recent noteworthy changes. Regarding
infrastructure—based competition, DSL remains the leading technology for providing fixed
broadband services, representing 75.7% of all fixed broadband connections in January 2010,
despite the fact that the relative number of DSL broadband access lines continued its decline
(there were 1 184 500 lines as of January 2010 as opposed to 1 240 300 a year ago).
Alternative operators are keener to offer fixed broadband services using technologies other
that DSL. About 28.0% from all fixed broadband connections of alternative operators and
about 22.5% from all fixed broadband connections of the incumbent operators in January
2010 were provided using technologies other than DSL.

The fixed-to-mobile substitution in broadband services, mainly in residential segment,
continues to be strong and mobile broadband appears to be an important means of gaining
Internet access. A number of mobile broadband subscriptions, in particular mobile broadband
active users accessing advanced data services via dedicated data modems/cards/keys and other
active 3G equivalent advanced data users using mobile terminals, has reached 908 000, which
in January 2010 increased the Finnish penetration rate of those services to 17.0% (the EU top
performer), from 9.1% in January 2009. The share of other technologies, like cable modems
used for fixed broadband connections was 14.2%, and wireless local loop with 31 800
connections represents a 2.0% market share of all fixed broadband services in January 2010.

The number of unbundled local loops has decreased by about 9.6% over the year; 314 000
local loops have been unbundled in January 2010 (compared to 347 400 in January 2009),
while the number of shared access lines decreased from 26 800 in January 2009 to 8 200 in
January 2010. The monthly average total costs per fully unbundled local loop and per shared
access are continually amongst the highest in the EU, respectively €15.25 (the EU average
being €9.75) and €8.46 (the EU average €3.53). Both figures have increased compared with
2008.

There have been no significant changes regarding fixed broadband speeds compared with the

situation in January 2009. About 45.4% of all fixed broadband connections are provided with
a download speed of between 2 and 10 Mbps, 38.6% of all fixed broadband connections are
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provided with download speed less than 2 Mbps, and another 16% of subscriptions had a
download speed of 10 Mbps or faster.

The Finnish Government made a resolution in December 2008 on a national plan of action to
provide high-speed broadband for all citizens, which constituted 2 objectives: to define a 1
Mbps broadband connection as universal service, and to make 100 Mbps broadband network
available for all citizens, according to demand, by the end of 2015. The latter objective has
proceeded via 10 trial pilot projects, which have been notified to the Commission regarding
state aid. However, only two of the projects mentioned above are actually launched. Relevant
legislative proposals, which define the roles of different authorities and financing issues, are
currently in the Parliament. According to the market players there will be no competition for
these network projects without an effective and cost oriented fibre regulation in place, and
public funding will only strengthen the market position of local incumbents.

Regulatory issues

FICORA notified the market review of the market for wholesale broadband access to the
Commission in November 2008 and following the serious doubts expressed by the
Commission concerning the partial deregulation of the market in the local operating areas of
five operators, and its opening of a phase II investigation, FICORA withdrew the notification
in January 2009. A revised notification was sent to the Commission in March 2009. FICORA
considered defining the market as including services provided over DSL, fibre-optic, cable
and wireless local loop (WLL) networks. It identified regionally distinct geographic markets
consisting of the local operating areas of 31 traditional fixed operators. On the basis of the
notification and the additional information provided by FICORA, the Commission made
comments, and invited FICORA to revisit its approach to include cable in the market
definition. It also invited FICORA to reconsider imposing a price obligation, since its absence
would create a risk of access regulation being de facto annihilated if the established operators
could set prices above a competitive level. However, only a few of the Commission's
comments were taken into account and the final measures of this market were adopted and
communicated to the Commission in May 2009.

FICORA notified the draft measures concerning the physical network infrastructure access
market (LLU) to the Commission in December 2008, and defined the relevant product market
as access to metallic, fibre-optic and wireless local loops for the purpose of providing
broadband and data transmission services. The geographic markets were defined regionally
and follow the borders of the traditional operating areas of local fixed telecommunications
operators. Regarding this notification, the Commission made comments. Due to the fact that
the average connection/installation charges in Finland still exceed the EU average by a
considerable degree, the Commission was of the view that a clearer specification of the cost
orientation and cost accounting obligations might help to reduce these charges to more
efficient levels. FICORA informed the Commission that it had issued binding pricing
decisions for 16 operators during the period 2005-2008, and that maximum prices for the
installation of local loops were set for 15 operators. Since these measures were not notified to
the Commission, the Commission reminded FICORA of its obligations under Article 7(3) of
the Framework Directive, that such binding pricing decisions should have been notified to the
Commission as they constitute an amendment to a remedy, and invited FICORA to
communicate those final measures without further delay.

Regarding the proposed differentiation of fibre from metallic local loops in respect of the cost
orientation obligation, FICORA underlined the relatively recent development of fibre-based
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local loop products, which in its view justifies, at present, a differentiated regulatory
approach. According to FICORA all major operators have been rolling out fibre networks to
end-users with increasing speeds since 2006, but the overall number of fibre-loops is still low
and investments in fibre networks are significantly above those of metallic or other types of
networks. The Commission, while taking note of FICORA's commitment to monitor the
development of the local loops market and amend the remedies if necessary, invited FICORA
to ensure that access measures were supplemented by appropriate costing remedies, and to
consider imposing similar remedies on fibre loops as proposed for copper loops. FICORA
was also invited to develop remedies specifying in detail the migration process from copper to
fibre loops. However, proposed obligations remained unchanged, with one exception, and the
final measures of this market were adopted and communicated to the Commission in May
2009.

M obile
Market situation

Finland is the country with a very high proportion of mobile traffic - 82.7% of the total
volume of calls originated in mobile networks. The mobile penetration rate was 136.7%, up
from 128.9% reported last year. About 10% of subscribers use pre-paid cards, which is the
lowest rate in the EU.

The mobile market has remained the most rapidly developing market, characterised by an
increase in subscriptions and traffic volumes, mainly driven by data services, and by lower
revenues, mainly due to the reduction in both wholesale and retail prices. In July 2009 the
number of mobile communications subscriptions reached 7 280 000. A significant proportion
of new subscriptions comprise 3G subscriptions, while, at the same time, the variety of
services made available through 3G networks has also increased. Also the number of all
available terminals, supporting 3G services, had increased to almost 2.5 million. That
competition is strong in the mobile sector is shown by the fact that the recent market leader
has lost its top position in the market. The market shares of the three mobile operators were
approximately 38%, 36% and 23% of total number of subscriptions by the end of June 2009.

The mobile voice customers continue to benefit from highly competitive retail prices. The
price per minute of mobile voice communications in 2008 was among the lowest in the EU at
the level of €0.07 (the EU average being €0.13), and has decreased significantly since 2007
(€0.11), while the annual average revenue per user in 2008 was €314 (EU average €324). The
annual growth of call minutes has been 7% and amounted to some 14.5 billion minutes, which
is nearly five times more than fixed traffic volumes during the year 2008.

According to FICORA, the volume of data transferred over the mobile communications
network in the first half of 2009 grew by over 70%, compared with the amount transferred in
the second half of 2008, and totalled around 6,100 terabytes, which makes about 1,500
megabytes of transferred data per month per mobile broadband subscription.

Moreover, more than 1.8 billion SMS messages and about 20 million MMS messages were
sent in Finland during the first half of 2009, representing an increase of 10% and 13%
respectively.
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Regulatory issues

The guidelines for assessing the pricing Mobile termination rates
of mobile voice call termination, and the
calculations on which the assessment is 0 e
based, were published by FICORA in
2008, and the authority noted that these
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when the third mobile operator will drop its mobile termination charge from 5.4 €-cents per
minute to 4.9 €-cents per minute. In addition to the symmetric price level a 10% drop of
termination rates has been agreed upon to take place in 2010, when all operators will drop
their prices from 4.9 €-cents per minute to 4.4 €-cents per minute.
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Nevertheless, in FICORA's view, the price drop in mobile termination charges now agreed
upon is not sufficient in the long run. Therefore the authority requires that by 2011 the fees
should drop further. The guidelines for assessing the pricing of mobile call termination have
been updated in July 2009 and of fixed call termination in August 2009.

In addition to voice call termination charges, FICORA has examined mobile termination
charges for SMS traffic which are currently unregulated. Unlike for calls, termination charges
for text messages in Finland are among the highest in Europe. FICORA has required that also
these prices should drop, and allowed mobile network operators to carry on negotiations until
June 2009. Finally, in October 2009 the Finnish mobile operators reached an agreement to
lower SMS termination fees step-by-step in the course of 2010-2011 to reach a symmetrical
fee for December 2011.

The Finnish legislation, which prevents the imposition of price regulation on mobile
termination rates for calls, originated from fixed telephone lines without using carrier
selection (CS) or carrier pre-selection (CPS) remained in place. This has led to higher retail
prices for fixed-to-mobile calls not carried out via CPS or CS, and unjustifiably higher costs
for fixed operators. The Commission services are looking into this matter.

The judgment of the Court of Justice (ECJ) in the case on interconnection of networks for the
purpose of transmitting of text messages (SMS) and multi media messages (MMS) was issued
on 12 November 2009. It concerned the application of several provisions of the EU's telecoms
regulatory framework, and in particular Articles 4 and 5 of the Access Directive, in response
to questions referred to the ECJ by the Supreme Administrative Court of Finland. The ECJ
has confirmed that the obligation to negotiate interconnection as laid down in Article 4(1) of
the Access Directive concerns only operators of public communications networks, and that
this obligation applies independently of whether the company concerned has significant
market power. The Court has also ruled that a national regulator may require a company,
which does not have significant market power but which controls access to end-users, to
negotiate in good faith with another company for either interconnection of the two networks
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concerned, if the requesting company is a network operator, or interoperability of text and
multi media message services if that company is a service provider.

Roaming regulation

The Finnish NRA supervises closely the compliance of mobile operators with the Roaming
Regulation by collecting revenues and volume data of each MNO provider of roaming
services, and follows the decrease of price ceilings and transparency issues of retail charges.
According to the NRA, regulated retail and wholesale tariffs in Finland were set at almost
exactly the price cap level without any package offers. As a next step, the cut-off safeguards
mechanism for data services shall be introduced by 1 March 2010, and the free-of-charge
receipt of a roaming voicemail message by 1 July 2010.

According to the operators the implementation of the cut-off mechanism appears problematic
for technical reasons and due to the consumption habits, since Finnish consumers benefit from
flat-rate prices introduced by operators. The NRA held bilateral meetings with mobile
operators in early September and noted that planning and implementing is under way.

Fixed
Market situation

The usage of traditional fixed voice telephony services continues to decline with a strong
substitution by mobile services [at least for residential users]. Only 17% of all voice traffic
originated in fixed networks (24% in 2008). Over the year, there has been a significant
decrease of fixed traffic with a 27.4% drop of call minutes. Even though there are 34 managed
VoIP operators out of 38 operators actually offering publicly available telephony services, the
market share of VoIP subscribers is only 3% and this figure has remained amongst the lowest
in the EU.

Retail prices for fixed telephony services have reportedly shown an upward trend over the
year. Local call rates rose by an average of 4%, and rates for fixed-to-mobile calls increased
by almost 10%.

While three out of four main market players in Finland provide both fixed and mobile
services, the fourth, an associated group of local fixed incumbents — operates only on the
fixed markets, and admitted difficulties to compete in a situation where consumer demand for
bundled products is increasing and when it consequently becomes more important to be able
to offer a full service package including both fixed and mobile products.

The market leader has gained a 3% higher market share (up to 36% of the overall fixed
telephony market), while the market share of the second operator dropped by 4% over a year
(a 25% market share at the end of 2008) on the basis subscriptions The market shares of the
other market players have not experienced any major changes.

In July 2009, 99% of fixed subscribers in Finland relied on the local incumbents'
infrastructure for direct access, which is the highest in the EU.
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Regulatory issues

Despite the imposition of a cost-orientation obligation on operators with SMP on the
wholesale market for call termination on fixed networks, there is no ex-ante price control
mechanism on this market. This is due to the fact that according to the Finnish
Communications Market Act it is up to each operator to select the cost- accounting model it
wishes to use. The regulator may check the fulfilment of the cost-orientation obligation
without being able to challenge the cost accounting model chosen. Based on the data for
October 2009, the termination charges of SMP operators on the wholesale market for call
termination on fixed networks vary from 1.27 €-cents per minute to 2.4 €-cents per minute,
with an average value of 2.27 €-cents per minute, thereby being the highest in the EU (the EU
average is 0.53 €-cents per minute).

Fixed operators note that differences in the regulation of the mobile termination rates, where
fixed-to-mobile interconnection prices for calls made without CS/CPS remain significantly
higher than mobile-to-mobile interconnection prices, has accelerated the process of decline of
the fixed market.

In November 2009 FICORA published updated guidelines for the pricing of mobile
termination rates, and recommended that telecommunications operators make their pricing
calculations in accordance with the principles referred to in this document.

Broadcasting
Market situation

Following the all-digital switchover in 2008, digital TV programmes are broadcasted in five
national multiplexers with a varying coverage and channel offering. Two nationwide
multiplexers out of five also carry radio programmes. The switchover resulted in a slight
decrease in the number of TV households. About 52.4% of households receive TV
broadcasting via terrestrial TV and 41% via Cable TV. The other platforms, like satellite and
IPTV, are mainly supplementary platforms to cable and terrestrial TV platforms. While the
share of television broadcasts received through satellite still increased over the year from 4%
to 6.3%, IPTV remained marginal and its market share even decreased from 4% to 0.4%.

According to data provided by the NRA, at the end of 2008, digital set-top boxes for the
reception of broadcasting via the terrestrial network, accounted for almost 60% of all digital
receivers held by households. The share of integrated digital televisions of all digital receivers
had grown from 14% at the end of 2007 to almost 25% a year later.

Regulatory issues

The Finnish Government has issued television network licences for multiplexers A, B and C
to the broadcast network operator to ensure that the current transmission and packaging
standards for distribution of television programmes will be used at least until the end of 2016.
The channel coverage will improve with the new licence terms. Multiplexers A, B and C will
transmit free terrestrial television channels and a majority of pay-TV channels. The network
licence for multiplexes A, B and C is held by the broadcast network operator until 31 August
2010 and the new licences were issued for a period of 1 September 2010 to 31 December
2016. Moreover, in June 2009, the Finnish Government issued two operating licences for
high-definition television (HDTV) to test broadcasts in antenna networks. The licences,

175

EN


http://www.ficora.fi/attachments/englantiav/5lKNHd6Eb/Arviointiperiaatteet_matkaviestinverkon_laskevan_liikenteen_hinnoittelusta_EN.doc
http://www.ficora.fi/attachments/englantiav/5lKNHd6Eb/Arviointiperiaatteet_matkaviestinverkon_laskevan_liikenteen_hinnoittelusta_EN.doc

EN

granted to a new entrant on the broadcasting market, are for multiplexers VHF1 and VHF2,
and they are valid until the end of 2016. .

In December the Supreme Administrative Court decided to remit the case concerning the
pricing of broadcasting transmission services provided by an operator with significant market
power to FICORA for review. The Court asked for more a more precise reasoning as regards
a cost orientation of these services.

Horizontal regulation
Spectrum management
Several important decisions have been taken regarding spectrum management in Finland.

In order to promote competition and ensure effective spectrum use, the Finnish Act on
Spectrum Auctions was adopted on 18 June 2009, stipulating that the licenses for the 2500-
2690 MHz band, primarily reserved for wireless broadband, will be issued at an auction. A
total of 14 2 x 5 MHz bandwidth pairs for FDD -and one single 50 MHz bandwidth for TDD
will be auctioned. It is settled that no more than 50 MHz can be granted to any single operator
in order to prevent a monopolisation of frequencies, and to ensure that there are enough
frequencies for at least four different operators. The primary principle is that the licence
holder could, if desired, sell or lease the rights of use granted in the auction to a third party.
This, however, would require government approval. FICORA held the spectrum auction in
November 2009. The final sum amounted to €3.8 million. The winning bids for FDD
spectrum were submitted by three existing mobile market players and for TDD spectrum by a
new network operator in the mobile communications market.

A report of the impact of the auction will be submitted to the Parliament in autumn 2010. By
then there will be information available regarding how the winners use the spectrum. The
Government will later grant operating licences on the basis of the auction.

Additional frequencies in the 1800 MHz band have been assigned to the main market players
in the Finnish mobile market, enabling them to start building fourth generation (4G) mobile
networks. The decision makes Finland one of the first countries in Europe to allow the use of
4G LTE technology at such low frequencies. As a result, fast 4G networks can be provided
with a substantially wider coverage at a lower cost than commonly used in the 2600 MHz
band, which requires a considerably larger number of base stations.

A spectrum re-assignment of the 900 MHz band between existing licence-holders, following
relevant legal amendment, was implemented already in 2007. While two operators appealed
the spectrum re-assignment decision, the Court dismissed the appeals.

In the 450 MHz band a licence, given to the broadcasting network operator, included a
condition that it can only provide wholesale transmission services. The company has an
obligation to build out the network in rural and remote areas by the end of 2009. To improve
the service level a third additional frequency band was allocated by the Ministry. According
to the licence conditions the network coverage should be 99.9% by 2010.

Digital switch-over was completed in Finland in terrestrial television networks in August
2007 already, and a decision regarding digital dividend was taken in 2008. However, the use
of this frequency band is restricted due to military use of that range by a neighbouring
country. The communications policy working group was established under the Finnish-
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Russian Intergovernmental Economic Commission e.g. to discuss cross-border spectrum
policy issues. The coordination negotiations are ongoing, however, without invisible results
so far.

Implementation of spectrum decisions

The Finnish authorities informed the Commission of the full implementation of all
Commission spectrum harmonisation decisions. However, the Commission services were in
particular looking into the implementation of Commission Decisions 2008/477/EC and
2008/411/EC, and asked that further information be provided giving evidence that the
implementation is in compliance with these Decisions.

THE CONSUMER INTEREST

An amendment of the Communications Market Act now allows ‘tie-in sales’ for 3G terminals
on a permanent basis since 2 April 2009, while previously it was only allowed for a fixed
period. The price of mobile network terminal equipment (other than GSM) or a related item
may now depend on whether the user also subscriber to a mobile service (tie-in sales).

In February 2009 FICORA published a consumer-targeted website giving advice on the
secure use of electronic communications services. The site includes information and
instructions on how to ensure confidentiality in communications for all Internet users, and is
particularly useful for consumers who need to protect or secure confidentiality in their
communications.

Universal service

Following the removal of landlines and the launch of a technology-change process by one
operator in some rural areas in Finland, the regulator analysed the availability of universal
service in these areas and decided in April 2009 to extend the universal service obligation to
this operator additionally in 12 new municipalities, where the operator had implemented the
technology change and the customers were or will be migrated to mobile technology. The
operator appealed the decision to the Court and claimed that the technology change has had
no effect on service availability. The operator also argued that there is no need to widen their
universal service area as the Communication Market Act requires providing the service at an
affordable price, and that due to the technology change the prices decreased on average by
one third. The case is currently pending.

Due to the extension of the scope of universal service to a 1 Mbps connection FICORA re-
analysed every Finnish municipality in order to decide whether the designation of a universal
service provider is necessary or not regarding the 1 Mbps provision. The draft decisions were
published for national consultation at the end of October 2009. The decision to provide a 1
Mbps connection as part of the universal service will be independent from other services
within the scope of universal service. The financing of additional services within the sc