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Introduction
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* The CIP legal base is Decision No 1639/2006/EC on the
Competitiveness and Innovation Framework Programme (Official
Journal, L 310, 9.11.2006, p. 15).

* The applicable rules are in principle laid down in the relevant
annual work programme.

Moreover, IP provisions applicable to your CIP project are mainly
stated in the relevant grant agreement model.

* Finally, information should be sought in the specific documentation
related to each call for proposals.

© IPR-Helpdesk 2009 5
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IP related issues

* Under which conditions can the participants exchange their
knowledge?

Access rights
Confidentiality
* Who owns the results generated under the project?
Ownership
Joint ownership
* How to exploit the results?
Protection
Use and Dissemination

10
© IPR-Helpdesk 2009
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Definitions

* Access rights: licences and user rights to foreground.

* Foreground: the results, including information, generated in the
course of the project, whether or not they can be protected. Such
results include rights related to copyright, design rights, patent
rights, plant variety rights, or similar forms of protection.

* Dissemination: the disclosure of foreground by any appropriate
means other than that resulting from the formalities for protecting it,
including the publication of foreground in any medium.

* Beneficiary (participant): a legal entity which participates in this
grant agreement concluded with the Community.

© IPR-Helpdesk 2009 13



ICT PSP Rules

* Ownership/joint ownership of foreground:

Each participant is the owner of the results it generates during the
project.

If foreground is generated in common and respective parts of the
participants cannot be determined: joint ownership.

Participants must conclude a joint ownership agreement to deal with
allocation and exercise of the joint ownership.

Personnel rights to be taken into consideration.

© IPR-Helpdesk 2009 14
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ICT PSP Rules

* Protection of foreground:
When the foreground can be industrially or commercially applied, its
owner shall protect it, taking into account the legitimate interests of
the participants.

This may be done by means of IP rights (e.q. copyright, patent) and
may imply that the participants themselves or third parties are
subject to certain confidentiality obligations until the protection is
effective.

© IPR-Helpdesk 2009 15
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IP rights basics
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Intellectual property (copyright and related rights) and
industrial property (patents, trade marks, designs etc ..):

*ldeas as such are not protected.

*IP rights are territorial rights.

*Legal protection is generally granted for a limited period in time.

© IPR-Helpdesk 2009 16
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IP rights basics

Inventions i
(patents and utility models) e 03 propriedade industrial [ &
Appearance Of a pl’Oduct | p' instituto nacional
(industrial designs) wavuan da propriedade industrial

Distinctive signs for goods/servi(npl instituto nacional
(trade marks) e 03 propriedade industrial &)

Written/audio-visual works, computer programs, etc.
(copyright and related rights)

Know-how, commercial information, etc.
—@ (trade secrets)

© IPR-Helpdesk 2009 17
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ICT PSP Rules

* Use and dissemination of foreground:
The participants shall use the foreground, or ensure that it is used.

No definition of use.

The participants shall also disseminate the foreground as swiftly as
possible by any means.

(publication of a patent application is not considered as a
dissemination).

Dissemination activities shall be compatible with IP protection,
confidentiality obligations and the legitimate interests of the
owner(s) of the foreground.

© IPR-Helpdesk 2009 18
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* Access rights to foreground:

Access rights to foreground between participants shall be granted
when needed for the execution of the project and/or the use of
foreground

(on a royalty-free basis unless the interested participants agree
otherwise)

(request can be made up to one year after the end of the project
unless participants agree on a different time limit).

No definition of background, no rules on related access rights.

© IPR-Helpdesk 2009 19
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ICT PSP Rules

* Confidentiality (article 11.19):

The participants shall preserve the confidentiality of any data,
documents or other material that is identified as confidential in
relation to the execution of the project (“confidential information”).

The participants shall use the confidential information only in
relation to the execution of the project, unless otherwise agreed with
the disclosing party.

© IPR-Helpdesk 2009 20
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ICT PSP Rules

* Special accessibility conditions (article 8):
Foreground needed for cross-border interoperability (common
specifications and common building blocks for interoperability)
established under the project shall be publicly available, accessible
and usable free of charge.

© IPR-Helpdesk 2009 21
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Conclusion

* |ICT PSP rules on may need to be supplemented in the
consortium agreement and/or other project related contracts, in
light of the specificities of the project and the needs of the
participants.

© IPR-Helpdesk 2009 22
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Other project related contracts
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Negotiation and Exploitation of

Project implementation

proposal preparation results
* MoU * access rights * licensing
* NDA * joint ownership agreements * assignment
* consortium agreement

grant agreement

© IPR-Helpdesk 2009 23
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Outline

* |P rights basics

* ICT PSP rules
(general conditions of the grant agreement)

* Consortium agreement
(specific rules adopted by the participants for a project )

* Helpdesk support services
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Grant agreement Consortium agreement
Public funding contract concluded Private contract concluded
between the participants and the between the participants

European Commission to specify or supplement the
largely based on standard provisions. provisions of the grant agreement.

- Core agreement - Preliminary clauses

- Annex | (Description of Work - Central clauses (governance,

and Budget breakdown) financial provisions, IPR)

- Annex Il (General conditions) - Final clauses

- Annex Il (Accessions)
- Annex IV (New accessions)

© IPR-Helpdesk 2009 25
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Consortium agreement

Is it mandatory to sign one?

YES, where provided for in the grant agreement the participants
shall make appropriate internal arrangements in the form of a
written consortium agreement. (For Pilot Type A projects always
required, for Pilot Type B projects very useful).

When to sign it?
Deemed to be concluded before accessing the grant agreement
Best: as early as possible.

Is there a specific CIP consortium agreement model?

NO, however, for CIP ICT PSP, the European Commission provides
a checklist of topics which may be included in a consortium
agreement.

© IPR-Helpdesk 2009 26
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* Preamble: may provide basic information about the context of the
project (e.g. the legal basis, the reference of the relevant call, the
name of the project, the reference of the related grant agreement).

Helpdesk " _ : » M

Preliminary clauses

* Parties: the beneficiaries of the EC grant will identify themselves
(i.e. the signatories of the contract).

* Definitions: not advisable to repeat, or modify, the definitions of the
grant agreement, but inclusion of additional definitions where
appropriate (e.g. ‘background’, ‘use’) is advisable.

* Technical provisions: e.g. responsability and liability.

© IPR-Helpdesk 2009 27
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Central clauses
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* Clauses setting up the internal organisation of the consortium:

Depending on the number of participants and the size of the
projects, a number of bodies, with defined competences, may be set

up.

* Clauses setting up the management procedures for the project:

Representation in the meeting, schedule of meetings, voting
procedures, etc.

* Financial provisions:
Details on how to manage the consortium budget

(e.g. role of the coordinator, management of the Community grant,
financial contribution by the participants themselves).

© IPR-Helpdesk 2009 28
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IP related clauses
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* Background:

Where appropriate, the participants should define/identify all the
preexisting information, including IP rights, necessary for the project.

(‘Background’: e.g. information and IP rights (granted or applied)
possessed by the participants before the starting of the project and
which are necessary for project execution or exploitation purposes.)

If making use of third parties’ rights, the participants should verify
that any necessary authorisations are obtained in due time.

The participants may agree on the conditions to exchange
background (access rights) among themselves.

© IPR-Helpdesk 2009 29
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The consortium agreement may be used to define which
information/IPR are available: e.g. an attachment listing the
background available to the project (positive list) and/or a list of
excluded background (negative list).

© IPR-Helpdesk 2009
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Access rights B
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The participants may consider and agree on conditions related to
access rights for background or leave it for the interested participants
to discuss on a bilateral basis. They may also include specific
conditions in relation to third parties and/or additional access rights.

© IPR-Helpdesk 2009 31
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IP related clauses

* Ownership/joint ownership of foreground:
Participants may adapt the ownership regime(s).

The consortium agreement may be used to deal with ownership/joint
ownership issues or to give the basis for specific agreements

(e.g. joint ownership agreements).

No default regime in the ICT PSP grant agreement in the absence of
a joint ownership agreement.

© IPR-Helpdesk 2009 32
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IP related clauses
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* Use of foreground:

The participants may detail how to implement this obligation in the
consortium agreement in relation to different manners of using the
foreground at stake.

(e.g. use for commercial applications, use for internal research and
the possible implications for example in relation to confidentiality).

(They may agree on a non royalty-free condition for access rights to
foreground).

They may include a definition in the consortium agreement.

(‘'use’: e.g. direct or indirect utilisation of foreground in further
research or economic activities).

© IPR-Helpdesk 2009 33



IP related clauses

* Dissemination of foreground:

The ICT PSP grant agreement contains a default procedure to
facilitate coherent dissemination:

45-day prior notice among participants before any dissemination
right to object within 30 days if legitimate interest at stake.

The consortium agreement may be used to adapt this procedure to
the specific needs of the participants (e.g. different time limits or
waive the prior notice).

© IPR-Helpdesk 2009 34



Final clauses

* Entry into force, duration and termination: the date on which the
consortium agreement enters into force, as well as its duration and
reasons for early termination.

* Applicable law: up to the participants.

* Settlement of disputes: provisions on the competent jurisdiction
and/or alternative dispute resolution mechanism to solve conflicts.

* Confidentiality: provision to ensure smooth and safe exchange of
sensitive information (using an appropriate classification, e.g. public,
restricted, confidential).

*  Amendments: mechanism to enable to modify the consortium
agreement (usually by common agreement of all participants).

© IPR-Helpdesk 2009 35
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Please note

* |CT PSP rules can be supplemented provided that the consortium
agreement remains consistent with the grant agreement.

* Consortium agreement models available for other EU funded
programmes (e.g. FP7) can be used, provided that they are closely
adapted to the specificities of the project and the needs of the
participants.

© IPR-Helpdesk 2009 36
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Outline
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* CIPICT PSP rules
(Annex Il - General conditions of the grant agreement)

* Consortium agreement
(specific rules adopted by the participants for a project )

* IPR-Helpdesk support services
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1. Preliminary notes

Under the Competitiveness and Innovation Framework Programme (CIP), there are no horizontal rules for paricipation or a common grant
agreement model for the three operational sub-programmes (i.e. the Entrepreneurship and Innovation Programme (EIP), which includes the
Eco-Innovation actions, the Information Communication Technologies Policy Support Programme (ICT PSP) and Intelligent Energy - Europe (IEE)).

~Comple 103 sge

Potential paricipants in CIP projects should check the applicable rules in the relevant documentation of the call under which they wish to submit
their project proposal.

Generally speaking, the CIP provisions on intellectual property (IP) are not very detailed compared to the rules under the Seventh Framework
Programme for research, technological development and demonstration activities (FP¥). Therefore, it is essential that potential participants carefully
prepare any related issues.

2. How to approach IP matters before starting a CIP project - background

The project proposers should identify all the information, including IP rights, that they own andfor hold before the project starts and which may be
necessary for the project, generally known as ‘background’. When making use of third parties’ rights, the paricipants should wverify that any
necessary authorisations are obtained in due time.

.ﬂ
.

On this basis, the paricipants will define which information is going to be available for the project objectives and, if they are to exchange
information among themselves, agree on the conditions of use during and after the project by means of licences or user rights, including
economic conditions if appropriate. Paricipants may also negotiate and conclude other multi/bilateral agreements, as provider(s)recipient(s) of
information, such as confidentiality agreements, if need be.

Finally, it should be noted that allowing use of prior IP-related resources does not mean transfer of ownership.
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1. Preliminary notes
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The Information and Communication Technologies Policy Support Programme (ICT PSP), a sub-programme of the Competitiveness and Innaovation
Framework Programme (CIP), is a major funding scheme in the area of Information Society. ICT PSP aims to promote the development and
implementation of ICT-based solutions and their use by citizens, governments and businesses, paricularly SMEs. @, GLOSSARY

The intellectual property (IP)-related rules of the ICT PSP grant agreement are briefly presented hereafier. Project proposers should always verify @ FAQ'S
the relevant documentation and the grant agreement model for the call they deal with.
e " LINKS
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2.1 Definitions

The ICT PSP grant agreement includes the following IP-related definitions:

Access rights: licences and user rights to foreground.

Dissemination: the disclosure of foreground by any appropriate means other than that resulting from the formalities for protecting it,
including the publication of foreground in any medium.
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1. LEGAL RESOURCES RELATED TO IP, R&D AND INNOVATION &

OHIM. The Trade Marks and Design Registration Office of the EU @]

» | egal aspects related to the Community Design (including case law)
* | egal aspects related to the Community Trade Mark (including case law)

G cpvo

{..-g! * EPO. Leqgal texts {(European Patent Convention. Requlations, quidelines, case law, efc.)

* CPVO. Legal aspects related to the Community Plant Variety Rights

= WIPQO. International Treaties
-CompleLe gollnr @
n edge - * Summary fiche on EU Intellectual Property law m

2. OFFICIAL INSTITUTIONS AND AUTHORITIES RELATED TO IP, R&D AND INNOVATION

ﬂ * European Commission m

b
* Enterprise and Industry. Competitiveness and innovation framewaork programme (CIP)
* Enterprise and Industry. Portal for SMEs

* Research. FP7

=
* Research Enquiry Service (a helpline on aspects of the EU research in general and the EU Research Framework Programmes in :>( Innov/iccess

particular).
‘Investing in European Research' portal (intellectual propery and technology transfer)

« CORDIS

* Community Research and Development Information Service (home page)

¢ FP7 Model grant agreement

* FP7 Mational Contact Points (NCPs) in Member States and Associated States
* FP7 Contacts in third countries

* European Patent Office (home page)
* SMEs case studies
* Find a professional representative (free database of European patent attorneys)

WIPQ @

« World Intellectual Property Organization (home page)

* SMEs portal

* Worldwide Academy (a centre of excellence in teaching, training and research in IF)
* |nformation on membership, national IP legislation, contact details of IP Offices

* DECD
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* OHIM. The Trade Marks and Design Registration Office of the EU @]

» | egal aspects related to the Community Design (including case law)
* | egal aspects related to the Community Trade Mark (including case law)

G cpvo

* EPO. Leqgal texts {(European Patent Convention. Requlations, quidelines, case law, efc.)

* CPVO. Legal aspects related to the Community Plant Variety Rights
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2. OFFICIAL INSTITUTIONS AND AUTHORITIES RELATED TO IP, R&D AND INNOVATION

* European Commission n

Enterprise and Industry. Competitiveness and innovation framework programme (CIP)

* Enterprise and Industry. Portal for SMEs
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* Research. FP7
=
* Research Enquiry Service (a helpline on aspects of the EU research in general and the EU Research Framework Programmes in %'ﬂﬂo‘fﬂu@@&@ R
particular).
* ‘Investing in European Research’ portal (intellectual property and technology transfer)
« CORDIS
* Community Research and Development Information Service (home page)
¢ FP7 Model grant agreement
* FP7 Mational Contact Points (NCPs) in Member States and Associated States
* FP7 Contacts in third countries
* European Patent Office (home page)
* SMEs case studies
* Find a professional representative (free database of European patent attorneys)
- wio
« World Intellectual Property Organization (home page)
* SMEs portal
* Worldwide Academy (a centre of excellence in teaching, training and research in IF)
* |nformation on membership, national IP legislation, contact details of IP Offices
* DECD
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Thank you for your attention
www.ipr-helpdesk.org
ipr-nelpdesk@ua.es

IPR-Helpdesk is a constituent part of the “IP Awareness and Enforcement: Modular Based Actions o
for SMEs (IPeuropAware)” project which is financed by the CIP Programme,
DG Enterprise and Industry of the European Commission ||3E’U['ODAWr]F@
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